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Station Location — Windber, Pennsylvania 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


78 In re Application of 
File No. BP-13682 


RIDGE RADIO CORPORATION, 
Windber, Pennsylvania 


PETITION FOR CONSOLIDATION INTO HEARING 
AND WAIVER OF RULES 
Petitioner, a Pennsylvania corporation with its principal office 
in Windber, Pennsylvania, end an applicant for a new standard broadcasting 
station to operate on 1350 kilocycles in Windber, Pennsylvania, requests 
that its. application for a Receeaeetonl permit, on file with the Coumission 


since November 23, 1959, File No. BP-13682, be consolidated into hearing 


with the applications of Gosco Broadcasters, File No. BP-13125, Cumberland 
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Valley Broadcasting Corporation, File No. BP-13472, Windber Community Broad- 
casting System, File No. BP-13475, and other proposals involved in the Com- 
mission's 309 (b) letter of January 7, 1960, Reference 8831, respecting con~- 
solidation in a hearing proceeding. 

For the reasons hereinafter set forth, the Commission is respect- 
fully requested to address a 309 (b) letter to Ridge Radio Corporation not- 
ing the mutual interference involved between its application and those set 
forth above as well as any other proposals contained in the Commission's 
January 7th letter. 

Facts 

1. This Commission on April 8, 1959, adopted certain proposals 
amending Sections 1.106 (b) (D, 1,354 and 1.361 (b) of its Rules and Regu- 
lations effective May 16, 1959, pursuant to a Report and Order (BCC 59-315) 
released April 9, 1959. Those portions of the above amendments pertinent to 
the matter herein read as follows: 


"1,106 (b) (1) In broadcast cases, no application will be consol= 
jdated for hearing with a previously filed application or applications 
unless such application, or such application as amended if amended 
so as to require a new file number, is substantially complete and 
tendered for filing by whichever date is earlier: (i) the close of 
business on the day preceding the day the previously filed applica- 
tion or one of the previously filed applications is designated for 
hearing; or (ii) the close of business on the day preceding the day 
designated by public notice published in the Federal Register as the 
day any one of the previously filed applications is available and 
ready for processing. 


1.354 (c) Applications for new stations or for major changes 
in the facilities of authorized stations are processed as nearly 
as possible in the order jin which they are filed. Such applications 
will be placed in the processing line in numerical sequence, and 
are drawn by the staff for study, the lowest file number first. 
Thus, the file number determines the order in which the staff's 
work is begun on a particular application. There is one exception 
thereto: the Broadcast Bureau is authorized to group together for 
processing applications which involve interference conflicts where 
it appears that the applications must be designated for hearing in 
a consolidated proceeding. In order that these applications which 
are entitled to be grouped for processing may be fixed prior to 
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the time processing of the earliest filed application is begun, the 
Commission will periodically publish in the Federal Register a) 
Public Notice listing applications which are near the top of the 
processing line and announcing a date (not less than 30 days after 
publication) on which the listed applications will be considered 
available and ready for processing and by which applications must 
be filed if they are to be grouped with any of the listed applica- 
tions." 

2. On July 30, 1959, by Public Notice (ECC 59-810) the Com- 
mission, in accordance with the aforesaid section 1.354 (c) of its jrules, 
published a list of 50 standard broadcasting applications that would be 
considered ready and available for processing by September 5, 1959, and 
“that pursuant to Section 1.106 (b) (1) and Section 1.361 (b) of the 


Commissionts Rules, an application,.in order to be considered with any 


application appearing on the attached list, must be completed and tendered 


for filing at the offices of the Commission in Washington, D. C., not 
later than the close of business on September 4, 1959, ¥ek St (Emphasis 
mine). Included among the 50 published applications were proposals by 
Charlottesville Broadcasting Corporation, licensee of radio station WJMA, 
Orange, Virginia, 1340 kc, for increased facilities to 250 w, 1 kw|- 1S, 
U, (BP-12161), and WKPZ, Incorporated, licensee of radio station WKRZ, 
Oil City, Pennsylvania, 1340 kc, for increased facilities to 250 w, 1 kw - . 
Ig, L-WSAJ, (BP-12231). Neither of these applications nor any of ‘the 
others appearing on the list, if granted, would receive or cause ellectri- 
cal or other interference to Petitioner's proposal for a new station nor, 
for that matter, any of the other current applications for new facilities 
at Windber, Pennsylvania, or Westernport, Maryland, so as to necessitate 
any of the latter "to be considered with any application appearing on 

the attached list***." (Emphasis mine). 


3. Thus the Commission in accordance with its own rules and 


the Administrative Procedure Act, PL 404-79th Cong., Chap. 324-2d Session, 


4 

duly notified all of the listed applicants and any other parties in inter- 
est with respect to said applications that the proposals contained therein 
were ready and available for processing. Applicants and other parties in 
interest were forewarned to disclose their positions promptly in regard 

to these proposals, i.e. not later than the close of business on September 
4, 1959. 

4. On May 15, 1959, prior to the aforementioned July 30th Pub- 
lic Notice, Fred Glosser, Isadore Glosser, Sidney Ossip and Herbert Sin- 
berg, doing business as Gosco Broadcasters, filed an application with the 
F.C.C. for a new c¢tondard broadcasting station to operate on 1350 ke in 
Windber, Pennsylvania. On the date of publication of the aforesaid Pub- 
lic Notice this application was not in conflict with any of the parties 
appearing thereon: Subsequently, on September 3, 1959, Cumberland Valley 
Broadcasting Corporation filed an application for a new radio station to 
operate on 1350 ké in Westernport, Maryland, and Windber Community Broad- 
casting System filed for similar facilities in Windber, Pennsylvania, on 
September 4, 1959. As in the case of Gosco Broadcasters, neither of these 
applications were mutually exclusive with the applications listed in the 
Public Notice of July 30, 1959. 

5. On August 25, 1959, Connellsville Broadcasters, Incorporated, 
licensee of radio station WCVF, Connellsville, Pennsylvania, filed an 
application to increase its facilities on 1340 ke from 250 w, U, to 250 w, 
1 kw - LS, U, (BP-13441). This application if granted, according to the 


Commission's staff, would cause objectionable interference to the proposals 


of Gosco, Cumberland Valley and Windber Community, cited above, and in ad= 


dition, WKRZ, Inc.*s application (listed on the July 30th Public Notice) 


and Martinsburg Broadcasting Company's application, BP-12375, (not listed 
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on said notice but in conflict with the application of Charlottesville 
Broadcasting Corporation which was listed) as well as others not enter- 


ing into this matter. 


6. Because of the possibility that WKRZ*s application might 


mutually interfere with Connelisville*s proposal which in turn might 
involve mutual interference with the Windber and Westernport applications, 
the latter were grouped with 26 other parties in the Commission's 309 (b) 
letter of January 7, 1960, thus for all intents and purposes excluding 
Petitioner's application, currently on file, for new facilities at 
Windber. This chain reaction was entirely unforeseeable to say the 
least, especially inaugurating itself as it did eleven days before 
cut-off date announced in the Commission*s July 30th Public Notice, 
Background of Petitioner's Application 
7. Petitioner, Ridge Radio Corporation, was originally formed 
under an agreement signed in March of 1958 by Zearl Estep, Robert Machtley, 
Vladimer Timko, George E. Morgan, Richard Morgan, Chauncey Hoffman, Warren 
Koerbel, Fred Glosser and Joseph Pelletier among others, looking toward 
incorporation and application for a new radio station in Windber. |All 
of the above except Fred Glosser and Joseph Pelletier are currently stock- 
holders in Petitioner. Fred Glosser was named president and chairman of 
the board of directors and Joseph Pelletier was appointed corporation 
engineer and also named a director. Several pre-incosporation meetings 
were held in which Messrs. Glosser and Pelletier took part. 
8. On August 21, 1958, Ridge Radio Corporation was incorpora~ 
ted in the-Commonwealth of Pennsylvania “to carry on, conduct, and| operate 
a general radio and television broadcasting business" among other things 


as stated in its corporate purpose. Messrs. Glosser and Pelletier) were 
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named in the articles of incorporation to the Board of Directors as evi- 
denced in Petitioner's application. Several stockholders' meetings were 
subsequently held under the presiding authority of Ered Glosser to dis- 
cuss the progress of the frequency search being conducted by Joseph 
Pelletier on behalf of the corporation. 

9. As stated above, on May 15, 1959, an application was filed 
by Fred Glosser, Isadore Glosser, Sidney Ossip and Herbert Sinberg, doing 
business as Gosco Broadcasters, BP-13125, for a radio broadcasting station 
on 1350 ke in Windber, Pennsylvania, with the engineering section prepared 
by Joseph Pelletier. None of the stockholders of Ridge Radio Corporation 
other than Fred Glosser and Joseph Pelletier knew of this application. 
Subsequently, in the early part of August, 1959, one of these stockholders 
discovered the presence of the above application and immediately inf ormed 
the others. An informal meeting was held and the services of an attorney 
procured. 

10. Due to the reason that Fred Glosser and Joseph Pelletier 
held substantial stock subscriptions in Ridge Radio Corporation while on 
file with the F.C.C. as interested parties in the application of Gosco 
Broadcasters, it was decided to reorganize the corporation am exclude 
the aforesaid parties therefrom for breach of their fiduciary duty to 
Ridge Radio Corporation. This action was undertaken in view of Section 
1.308 of the Commission's Rules prohibiting inconsistent or conf licting 


applications such as would have been true in this case bad Ridge Radio 


Corporation filed an application then and there. Had an application been 


submitted at that time over the refusal of Fred Glosser to place his sig- 
| 
nature thereon, it would have been returned as insufficient. As the 


83 Commission has repeatedly stated since evoking the subject amendments, 
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potential applicants would be well advised to make certain their appli- 
cations are in good order before filing. An investigation was then under- 
taken to discover whether the way was still open for Ridge Radio Corpora- 
tion to file for a station in Windber. The results disclosed no eases 
ate cut-off date for proposals in that area. | 

11. The Pennsylvania “Business Corporation Law", 1933, May 5, 
P.L.364, governs special elections of directors and amendments of ¢or= 
porations by the strictest regulations. A special stockholders meeting 
must be called for these purposes by the president or upon petition of 
not less than one-fifth of the outstanding stockholders with a minimum 
of ten days notice given thereof. A valid petition signed by six of 
Ridge Radio's stockholders, holding over one-fifth of the outstanding 
stock, was duly presented to the secretary of the corporation on August 
25, 1959, requesting a special meeting of the stockholders which was 
subsequently held. Mr. Glosser and Mr. Pelletier in addition to all 
of the other stockholders were notified of the meeting to take place on 


September 8, 1959. Mr. Glosser attended this meeting where a new Board 


of Directors was elected which, in turn, elected new officers of the 


Corporation. On September 22, 1959, at the next Board of Directors* 
meeting, a special stockholders meeting was called for October 6, 1959, 
to vote on a resolution for amendment of the articles of incorporation 
and to declare null and void Fred Glosser's subscription agreement. The 
special stockholders meeting was duly held on October 6, 1959, and) the 
above resolutions adopted. Mr. Pelletier was notified of the above 
meeting but did not attend. He was subsequently informed by letter dated 
October 7, 1959, that all connection between him and the Corporation was 


severed because of his breach of duty. He was authorized to appeal 


84° 
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therefrom at the next Board of Directors meeting to be held for that 
purpose on October 19, 1959. 


12. Joseph Pelletier failed to attend the October 19th 


meeting of the Board of Directors where a resolution was adopted to 


proceed with Ridge Radio Corporation's application for a standard 
broadcasting station in Windber, Pennsylvania. Mr. Pelletier*s stock 
was declared forfeit. On October 30, 1959, Ridge Radio Corporation was 
notified by the Pennsylvania Bureau of Corporations that its Articles 
of Amendment had been approved. On November 23, 1959, the application 
of Ridge Radio Corporation for a new standard broadcasting station on 
1350 kilocycles in Windber, Pennsylvania, File No. BP-13682, was completed 
and immediately filed by registered mail. Every action of the applicant 
and its present stockholders, subsequent to notification of Gosco Broad- 
casters application, was timely performed and in accordance with the laws 
of the Commonwealth of Pennsylvania and the Federal Communications Com- 
mission's Rules and Regulations. 
Conclusion 

1. It was implausible to foresee that Petitioner*s applica- 
tion would be in conflict with any of the proposals published in the 
Commission's Public Notice (FCC 59-810) of July 30, 1959. Had Petitioner 
submitted its proposals at that time it could not have been consolidated 
into the hearing ‘therewith, Petitioner not being considered a party in 
interest. Should Petitioner have demanded consolidation, such demand 
would have been dismissed on the basis of non-party in interest. Peti- 
tioner was aware of its conflict with Gosco Broadcaster's proposal but 
Gosco was not a party in interest either with the 50 listed applications 


at the date of publication thereof. In addition, the proposals of 
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Cumberland Valley Broadcasting Corporation and Windber Community Broad= 
casting System, of which Petitioner by constant surveillance was immedi- 
ately aware after the filing thereof, would not make them parties in 
interest with respect to any of the parties listed in the aforesaid public 
notice. However, due to the unexpected and unforeseeable submission of 
an application by Connellsville Broadcasters, Incorporated, for increased 
power on 1340 kc, eleven days before an arbitrary cut-off date as to 
certain specific proposals, the proposals of Gosco Broadcasters, Cumber=— 
land Valley Broadcasting Corporation and Windber Community Broadcasting 
System were immediately consolidated with the proposals of Charlottes~ 
ville Broadcasting Corporation and WKRZ, Inc., because of some fringe 
interference caused thereto by Connellsville*s application. Thus the 
Connellsville submission did for the Windber and Westernport applications 
what they could not do for themselves, i.e., close out the area to all 
subsequent applications for the same frequency. Should Petitioner] have 
filed for 50 kw on 1350 kc at the time the aforesaid amendments were en= 
acted and thus created a mutual interference with another application at 
the head of the processing line, would this have precluded subsequent 


applications? A shrewd applicant could arrange to file a proposal) with 


the Commission two days prior to the cut-off date respecting a iad of 


applicants, separate and apart therefrom, and then have a colleague file 
an application the next day causing mutual interference to all, thus 
precluding any contest as to the "two day" proposal aforesaid. Petition- 
er, notwithstanding its constant surveillance of the submission of any 
applications respecting the Windber area, had no reasonable way to dis- 


cern that the Connellsville application would preclude its own proposal 


from consolidation with the previously submitted applications for Windber 
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and Westernport through a remote chain reaction. Petitioner did not 
actually learn of its exclusion until the release of the Commission's 
309 (b) letter of January 7, 1960. It would be unfair and unjust to 


reason that Petitioner should have maintained a communications engineer 


to scrutinize every application filed with the Commission so as to 


determine the possibility of interference between Petitioner's pro= 
posal and those of | the parties listed in the Commission's July 30th 
Public Notice, either directly or indirectly through subsequently filed 
applications. Finally, even had Petitioner been informed that the 
Connellsville application would negate its own, eleven days is insuf- 
ficient time in itself for the purpose of sufficient notice. 
2. The Commission did not intend the aforesaid amendments to 
Sections 1.106 (b) (1), 1.354 and 1.361 (b) of its Rules to preclude 
consolidation into hearing in a situation as stated herein. In its 
Report and Order (FCC 59=315) released April 9, 1959, the Commission 
presented the following reasons for adoption of the amendments: 
"Tnasmuch as under our present procedures *kk an application 
is entitled to consideration with a prior filed application or 
applications if it is on file by the close of business on the 
day before the prior filed application or applications are granted 
or designated for hearing, it has not been unusual that an appli- 
cation, which has been completely processed and is ripe for action, 


must be reprocessed in consideration of a newly filed application 
or applications. 


KEKKEKKKKKEK 


"Thus, it has not been uncommon that an application had to 
be reprocessed many times before action could be taken thereon 
because of new filings and amendments to pending applications.2 


KKKKKKERERE 


il 


"It is now clear that there can be no improvement in the status 
of the processing line unless applications may be processed to a 
conclusion without interruption and the necessity of reprocessing 
because of new filings and amendments to pending applications, 
including those in the processing stage. 


KEKKKKKKEEK 


wekkwe strongly feel that there will be no substantial re 
duction unless steps are also taken to alleviate the impact of 
constant amendment of applications on the processing line.4 


KKKKKEREEKK 


"If they are to receive the full benefits out of the new 
procedure, it behooves all applicants to reexamine their proposals 
and make any amendments they deem necessary or advisable before 
the new rules become effective. Likewise, potential applicants 
would be well advised to make certain that their applications |jare 
in good order before filing, since in both cases later amendments 
may result in delay that could have been avoided." 


KKKKAKKKKKKK 
Subsequently, in a Memorandum Opinion and Order (FCC 59-452) 
released May 14, 1959, dismissing a petition by the Federal Communications 
Bar Association for reconsideration of the Report and Order adopting 
the aforesaid amendments, the Commission reiterated its position by 
stating that the amendments 


"were also designed to combat several practices which ha’ 
become prevalent over the years and have played a large part in 
the build-up of the standard backlog, for example, (1) the practice 
of filing a sham application to obtain a place in the processing 
line with the intention of amending to the originally intended 
proposal when the application is reached for processing; (2) the 
practice of filing an application with a minimum engineering 
showing to obtain a place in line with the intention of curi. 
deficiencies by last minute amendments; (3) the practice of wait- 
ing until pending applications had been processed before filing 
a competing application; and (4) the all too prevalent practice 
of last minute filings when such delay was not necessary." 


SNe ae ee 


3 para. 5 
ss Para. 9 


= Para. 10 
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Consolidation of Petitioner's application into hearing with 
the applications listed in the Commission's 309 (b) letter of January 7, 
1960, will not cause a reprocessing of any of these proposals. Ina 
similar respect, addressing a 309 (b) letter to Petitioner will not 
interrupt the orderly processing of the aforesaid proposals as Petitioner 
is fully prepared to enter into a hearing based upon its present sub- 
missions. As stated previously Petitioner's original application was 
altered prior to submission since a filing thereof without withdrawal 
of the names of Fred Glosser and Joseph Pelletier would not have been 
in good order, necessitating an amendment which situation the Commission 
has attempted to dvoid. Petitioner has thus sincerely endeavored to 
comply with the Commission's desires. “Upon notif ication of the Gosco 
application, Petitioner without delay reorganized its corporate structure 
in order to submit a valid application. The application as submitted 
was neither a sham nor contained a minimum of engineering proposals 
but was and is ascomplete as possible under the Commission's Rules. 
Petitioner's delay in filing was not due to awaiting the processing of 
competing pending applications or a last minute filing but solety. . 
for the purpose of reorganization. The Commission cannot reason that 
Petitioner in complying with its Rules and intents did not comply with 
its Ruies. 

3. The Commission is respectfully requested under Section 
1.15 of its Rules to waive the preclusionary portions of Sections 1.106 
(b) (1), 1-354 and 1.361 (b) as they apply to Petitioner's application, 


on the grounds of good cause shown. Equity and good, conscience alone 


demand waiver in this situation. As stated before, this cause of action 


will in no way upset or delay the Commission's processing line, cause 
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an undesirable precedent because of the unusualness of the facts, nor 
prejudice any other party as to any rights or privileges they may have. 
Denial would work a hardship on Petitioner and its stockholders, almost 
all of whom are native to Windber, Pennsylvania, and cognizant of its 
problems in contrast to the other competing applicants. It is in the 
public interest that Petitioner's application be consolidated with) the 
previous mentioned applications so that the public might benefit from 
the best possible proposal for the Windber - Westernport area. To 
vitiate Petitioner's proposal because of, among other things, the breach 
by its chairman of the board-president and director-engineer of their 
fiduciary duty, would be inequitable to say the least. Petitioner's 
application on the grounds of good cause shown should be consolidated 
as requested since there exists no other alternative or adequate remedy 
at law for Petitioner other than contesting for a new radio station 
in Windber. Petitioner agrees that the newly amended rules are in 
the public interest but it. is also in the public interest that equity 
be invoked so that Ridge Radio Corporation may be heard in its appli- 
cation for a new radio station on 1350 ke in Windber, Pennsylvania. 

4. Denial of Ridge Radio Corporation's petition for consoli- 
dation in a hearing involving the award of a construction permit for 
a new standard broadcasting station on 1350 kc in the Windber-Westernport 
area would be in effect a denial of an essential element of due process 
of law guaranteed by the Fifth Amendment to the U. S. Constitution, i.e. 
an opportunity to be heard before reaching a judgment in regard thereto. 
89 This opportunity to be heard includes timely and reasonable opportunity 


thereof. The Commission's entertainment of this petition does not 


satisfy that guarantee in regard to an award of the aforesaid construction 
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permit. Petitioner was not given timely and reasonable opportunity to 
be heard in a mutually exclusive hearing with Gosco Broadcasters, 
Cumberland Valiey Broadcasting Corporation and Windber Community Broad- 
casting System and all others respecting grant of the aforesaid construc= 
tion permit. As the United States Court of Appeals for the District 
of Columbia stated in L. B. Wilson, Inc. v. F.C.C., 170 F.2d 793, 802, 
(1948), the "Commission is not, strictly, a court, but it has quasi- 
judicial powers and its proceedings must satisfy the pertinent demands 
of due process." 

WHEREFORE, in view of the foregoing, Petitioner urges the 


Commission in the exercise of its sound discretion to consolidate the 


application of Ridge Radio Corporation, BP-13682, with the applications 


of Gosco Broadcasters, Cumberland Valley Broadcasting Corporation and 
Windber Community Broadcasting System and others as necessary in any 
future hearing proceeding. 

Respectfully submitted, 


RIDGE RADIO CORPORATION 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In re Application of 


RIDGE RADIO CORPCRATION File No. BP=13682 
Windber, Pennsylvania 


OPPOSITION OF GOSCO BROADCASTERS TO “PETITION 
FOR CONSOLIDATION INTO HEARING AND WAIVER OF RULES" 


ON 
Gosco Broadcasters (hereafter Gosco), 2 partnership which is an 
applicant (File No. BP-13125) for a construction permit for a new standard 


broadcast station on 1350 ke at Windber, Pennsylvania, files herewith, by 
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1 st 

its attorneys, its Opposition to the "Petition for Consolidation into 
Hearing and Waiver of Rules" which has been filed on behalf of Ridge Radio 
Corporation (Ridge). On February 5, 1960, Windber Community Broadcasting 
System filed a "Petition for Extension of Time," seeking an extension until 
February 18, 1960, to file an Opposition to the Ridge Petition. In support 
of its Opposition Gosco sets forth the following: 

1. The Gosco application was filed with the Commission May 15, 
1959. Public notice of the filing was given in the Commission's Public 
Notice B-73616 released on May 18, 1959. All potential applicants|for a 
new station on 1350 kc at Windber, including Ridge, have thus been/on 
notice since that time of the pendency of the Gosco application. The Ridge 
pleading (para. 9) states that it was not until early August, 1959, that a 
stockholder of Ridge discovered that the Gosco application was pending. 
If this is the case, Ridge has no one to blame but itself for not discovering 
the facts sooner. 


2. As set forth in the Ridge pleading, by reason of the filing 


of applications for other cities after the Gosco application was filed, the 


Gosco application became linked with certain applications as to which the 
Commission on July 30, 1959, announced a September 4, 1959, “cut=off" 
date. As a consequence, no application filed after September 4 is entitled 
to be considered in the same proceeding as that in which the Gosco| appli- 
cation has been placed. The Ridge application was filed in late. November, 
1959, and, in accordance with the Commission's Rules, has been excluded 
from this group. Ridge seeks a waiver of the Rules to permit. ita inclu=- 
sion in the group. 
3. Ridge presents no justification for a grant. of: such a- waiver, 


and it.is clear that if the Commission is to maintain the integrity of: its 
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new processing procedure it must deny the request. The first Ridge 
claim is that it had no way of knowing in time that the Gosco applica- 
tion was linked into a group having a cut-off date of September 4. But 
the controlling fact is that Ridge was on notice that the Gosco applica- 
tion might be so linked. For from the time the Gosco application was filed 
the possibility clearly existed, under the Commission's Rules, that the 
application would lbe tied into others as to which a cut-off date had been 
announced. Ridge had some 34 months from the time public notice was 
given of the filing of the Gosco application before the cut-off date came 
into effect. If through insufficient interest to keep track of the filing of 
applications at the Commission and lack of diligence in preparing and filing 
an application it failed to file an application until more than 6 months 
after public notice was given of the filing of the Gosco application, Ridge 
has only itself to blame, and it has presented no justification for receiving 
a waiver of the Rples. 

4. A clear refutation of the Ridge complaint that it could not 
be expected to know that it should file its application by September 4 was 


presented by Windber Community Broadcasting System, which in fact filed 


its application (File No. BP=13475) on September 4, 1959, thus giving 


eloquent proof of its concern lest a later filing would preclude it from 
comparative consideration. If Community knew enough to file on time, 
Ridge should have known enough. 

5. In aneffort to make an equitable case for itself, Ridge 
devotes much of its Petition to allegations clearly designed to give the 
impression that the fact that the Gosco consulting engineer, Mr. Pelletier, 
and one of the Gosco partners, Mr. Fred Glosser, had formerly been associated 


with Ridge somehow prevented Ridge from filing its application on time and 
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instead forced it to take various corporate procedural steps to rid 
itself of its association with Mr. Pelletier and Mr. Glosser. Of 
course, even if these allegations were true, they would not explain 
away. the fact that according to its own story Ridge was dilatory by 
failing to take any action prior to August, 1959. But these allegations. 
are completely unfounded, as the facts set forth below establish. 
6. In February, 1958, a number of persons: including Mr. 
Pelletier and Mr. Glosser entered into an agreement to form Ridge Radio 
Corporation for the purpose of filing for and operating @ radio station 
in Windber. Mr. Pelletier became a director and Mr. Glosser became 
President and Chairman of the Board. Roughly a year later, and: before: 
the Gosco application was prepared or filed, no progress had been. made 
and it had been agreed by the only persons remaining active that the 
venture should be abandoned and Ridge dissolved. It: was; at: this: point. 
that Mr. Glosser and three other persons formed Gosco,. Mr.. Glosser having: 
lost hope that Ridge would ever become sufficiently active: to file the 
necessary application. Gosco retained Mr. Pelletier as its: consulting 
engineer. He had and has no ownership interest of any kind. in: the appli~ 
cant. 
L& It is clear from the foregoing that the association: ofi|Mr... 


Pelletier with Gosco in no way hindered Ridge from filing- an: application. 


He could have continued as. a director and stock subscriber: of Ridge:|with-- 


out in any way raising a question with respect to a Ridge: application:as. 

to whether that application was inconsistent with the Gosco.application.. 
7. Ridge alleges the following (at para. 10):: 
"Due to the reason that Fred Glosser and Joseph. Pelletier: held: 

substantial stock subscriptions in Ridge . . . while on-file....... as: 


interested parties in the application of Gosco . . ..,. it. was-decided: to 
reorganize the corporation and exclude the aforesaid parties<...... 
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This action was undertaken in view of Section 1.308 of the Commission's 
Rules prohibiting inconsistent or conflicting applications such as would 
have been true in this case had Ridge . . . filed an application then and 
there. Had an application been submitted at that time over the refusal 
of Fred Glosser to place his signature thereon, it would have been 
returned as insufficient. . ." 
None of the above arguments is valid. First, as pointed out above, 
Pelletier had and Has no ownership interest in Gosco, so any interest of 
his in Ridge would ‘have no bearing on Section 1.308. Next, of course, 
Ridge had other officers, any one of whom could have signed the Ridge 
application, so the question of possible refusal by Glosser to sign should 
never arise. Third, Glosser had been an officer and director of Ridge and 

| 

a subscriber to a minority of its shares, and has a 25% partnership interest 
in Gosco. In exactly comparable circumstances the Commission has held 
that inconsistent applications do not exist within the meaning of Sections 
1.308 and 1.309. Publix Television Corp. 18 RR 751 (1959). In the Publix 
case the Commission required the person holding a minority interest in 
two applications for the same area to elect immediately which interest he 


intended to retain. The Commission would have done exactly the same thing 


here, assuming Ridge could not find out simply by asking Mr. Glosser. The 


Ridge excuse for de lay ing its filing is thus seen to be completely without 


merit. 

102 8. In fact, the Ridge excuse is disingenuous, because Ridge knew 
for months before it filed its application that Mr. Glosser had no inten- 
tion of continuing his association with it. On July 25, 1959, one day 
short of six weeks prior to the September 4 deadline, Mr. Glosser addressed 
a letter to Taylor B. Coffroth, an attorney in Somerset, Pennsylvania, who 
had organized Ridge and was still its counsel. The full text of that 
letter was as follows: 


"J want to resign as President and Chairman of the Board of 
Directots of Ridge Radio Corporation. Also, I feel since the 
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Corporation does not intend to take any action at all in the 


future that it should be dissolved and all the assets distributed 
to the stockholders. I would like to know when this could dor. 


"Very truly yours, 
"Fred Giosser™ 


More than a month later Mr. Glosser received a letter, dated August 


1959, from Mr. Coffroth, which read in full as follows: 


"In reply to your letter of recent date, please be advised that 
at the last meeting it was decided that an attempt should 
made to recover the expenses of incorporation by a sale and 
transfer of the Charter. Further, the agreement among the 
subscribers calls for dissolution at the expiration of two years 
from May, 1958. Accordingly, it would seem to be premature 
to enter into dissolution proceedings at this time. 
"Very truly yours, 
“Taylor B. Coffroth" 
9. This correspondence, which reveals Mr. Glosser*s desire, 
announced to Ridge, to sever his connection with Ridge, and which also 
reveals Ridge's dormant state as late as nine days before the September 
4 cut-off date, establishes the emptiness of Ridge*s excuse for its tardy 
filing based on Mr. Glosser's association with Ridge. Rather than go 
through the elaborate procedures to shake Mr. Glosser loose, to which 
| 103 Ridge languidly appears to have devoted itself for several months beginning 
in August, 1959, all Ridge had to do was accept his resignation and ‘acquis 
esce in his desire to separate from Ridge. 
10. In view of the foregoing facts, it is clear that ‘there has 
been no basis presented for waiving the Commission's Rules. It is|accord= 


ingly requested that the Ridge petition be denied in its entirety. 


Respectfully submitted, 


GOSCO BROADCASTERS 
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This action was undertaken in view of Section 1.308 of the Commission's 
Rules prohibiting inconsistent or conflicting applications such as would 
have been true in this case had Ridge . - - filed an application then and 
there. Had an application been submitted at that time over the refusal 
of Fred Glosser to place his signature thereon, it wuld have been 
returned as insufficient. . ." 
None of the’ above arguments is valid. Birst, as pointed out above, 
Pelletier had and has no ownership interest in Gosco, so any interest of 
his in Ridge would have no bearing on Section 1.308. Next, of course, 
Ridge had other officers, any one of whom could have signed the Ridge 
application, so the question of possible refusal by Glosser to sign should 
never arise. Third, Glosser had been an officer and director of Ridge and 
a subscriber to a minority of its shares, and has a 25% partnership interest 
in Gosco. In exactly comparable circumstances the Commission has held 
that inconsistent applications do not exist within the meaning of Sections 
1.308 and 1.309. Publix Television Corp. 18 RR 751 (1959). In the Publix 
case the Commission required the person holding a minority interest in 
two applications for the same area to elect immediately which interest he 
intended to retain. The Commission would have done exactly the same thing 
here, assuming Ridge could not find out simply by asking Mr. Glosser. The 
Ridge excuse for delaying its filing is thus seen to be completely without 
merit. 
102 8. In fact, the Ridge excuse is disingenuous, because Ridge knew 
for months before it filed its application that Mr. Glosser had no inten- 
tion of continuing his association with it. On July 25, 1959, one day 


short of six weeks prior to the September 4 deadline, Mr. Glosser addressed 


a letter to Tay lor B. Coffroth, an attorney in Somerset, Pennsylvania, who 


had organized Ridge and was still its counsel. The full text of that 


letter was as follows: 


"J want to resign as President and Chairman of the Board of 
Directors of Ridge Radio Corporation. Also, I feel since the 
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Corporation does not intend to take any action at all in the 
future that it should be dissolved and all the assets distributed 
to the stockholders. I would like to know when this could dor. 

“Very truly yours, 
“Rred Glosser” 
More than a month later Mr. Glosser received a letter, dated August 
1959, from Mr. Coffroth, which read in full as follows: 
"In reply to your letter of recent date, please be advised that 
at the last meeting it was decided that an attempt should be 
made to recover the expenses of incorporation by a sale and 
transfer of the Charter. Further, the agreement among the 
subscribers calls for dissolution at the expiration of two years 
from May, 1958. Accordingly, it would seem to be premature 
to enter into dissolution proceedings at this time. 
“Very truly yours, 
"Taylor B. Coffroth™ 
9. This correspondence, which reveals Mr. Glosser*s desire, 
announced to Ridge, to sever his connection with Ridge, and which also 
reveals Ridge*s dormant state as late as nine days before the September 
4 cut-off date, establishes the emptiness of Ridge*s excuse for its tardy 
filing based on Mr. Glosser*s association with Ridge. Rather than /go 


through the elaborate procedures to shake Mr. Glosser loose, to which 


| 103 Ridge languidly appears to have devoted itself for several months beginning 


in August, 1959, all Ridge had to do was accept his resignation’ and acquie 

esce in his desire to separate from Ridge. 
10. In view of the foregoing facts, it is clear that there has 

been no basis presented for waiving the Commission’s Rules. It is|accord= 


ingly requested that the Ridge petition be denied in its entirety. 


Respectfully submitted, 


GOSCO BROADCASTERS 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 
In re Application of ) 


é ») 
RIDGE RADIO CORPORATION ) File No. BP-13682 
Windber, Pennsyivania ) 


OPPOSITION TO PETITION FOR CONSOLIDATION INTO HEARING AND FOR 
WAIVER OF RULES 


Comes now Windber Community Broadcasting System (hereinafter 
referred to as "Comunity") , and, by its attorneys, files the following 
Opposition to the Petition of Ridge Radio Corporation (hereinafter re= 
ferred to as "Ridge"), for Consolidation Into Hearing and Waiver of Rules. 

1. Comunity is an applicant for a new standard broadcast station 
at Windber, Pa., to operate on 1350 kc with 1 kw power, daytime only, 
(BP=13475). Its application is mutually exclusive with the application 
of Gosco Broadcasters (BP-13125), requesting the same facilities. The 
application of Ridge requests facilities identical with those requested 
by Windber and by Gosco. In its above-referred to Petition, Ridge requests 
consolidation and comparative consideration with the Windber and Gosco 


applications, notwithstanding that its application was filed too late for 


such consolidation under Sections 1.106(b)(1) and 1.354 of the Commission's 


rules. : / 


Eee 
iy Although Ridge does not mention it, still another application was 
Filed for the same facilities at Windber after the cut-off date. -Public 
Notice B-82362 of December 29, 1959, reported the filing of such an 
application by Windber Broadcasting Company", a partnership with a 


Plorida address. If Ridge were to obtain the relief it requests, this 
other applicant, also, would be entitled to consolidation. 


21 
2. On July 30, 1959, the Commission issued its Public Notice, 
FCC 59-810, announcing a September 4, 1959 "cut-off" date for 50 appli- 
cations pursuant to the sections of its rules referred to above. Gosco’s. 
application, which had been filed May 15, 1959, and was pending at the 
time, was not listed on the Public Notice. However, among the appli- 
cations included on the list was that of WKRZ, Oil City, Pa., requesting 
an increase in daytime power from 250 w to 1 kw on 1340 ke. 
3. On August 25, 1959, WCVF, Connellsville, Pa., filed an 


application requesting an increase in daytime power from 250 w to 1 kw . 


on its assigned frequency of 1340 kc. Since it involved interference - 


with both the WKRZ application and the Gosco application, the filing 
of the Connellsville application gave rise to “interference conflicts 
where it appear/éd7 that G11 three of7 the applications must be 
designated for hearing in a consolidated proceeding" (Sec. 1.354 (c)), 
so that the latest date for filing an application to be considered or 
consolidated with any of those applications became September 4, 1959, 
the "cut-off" date announced for the WKRZ application in the Public 
Notice of July 30, 1959. 

4. It was obvious at least as far back as July 30, that 
this was exactly what was going to happen. WKRZ and WCVE are local 
stations operating on the same frequency in towns approximately 100 
miles apart. WCVE is located in an area of 4 conductivity which carries 
its interfering contour well along the way to Oil City. With WERZ*s 
application for 1 kw power daytime about to come under the umbrella, 
it was inevitable that WCVF would file its own application for an in=- 
crease in daytime power in time to be consolidated with the WERZ appli- 
cation, rather than allow the WKRZ application to obtain a protected 
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status so that it could impose a years’ long delay on WCVE's own attempt 
to get full power. Whenever this happened, WCVE*s adjacent channel inter- 
ference to Gosco's application on 1550 ke at Windber would just as inevi- 
tably catch that application up in the chain, giving it the same cut-off 
date as WKRZ's application. 
5. Community had been interested for some time in applying 
for the 1350 kc facility at Windber. When its analysis of pending appli- 


cations revealed the situation set out in the foregoing paragraph, it 


set itself a dead line of September 4 for filing its application. When, 


on August 28, 1959, the Commission announced the filing of the Connells- 
ville application (BP-13441), this merely confirmed the, decision previously 
arrived at by Community that any application to be considered or consoli- 
dated with the Gosco application had to be filed by September 4, at the 
latest. 

6. It was not until November 24 that Ridge filed its applica- 
tion with the Commission. Notwithstanding that it was filed almost three 
months after the cut-off date, Ridge asks that the Commission waive its 
rules to consolidate its application with applications that were time ly 
filed. Ridge's petition advances four principal arguments in support of 
its request: 

A. It is “unfair and unjust" to enforce the cut-off rule 
against an application not in direct conflict with an application on the 
"cut-off" list. 


B. It was impossible for Ridge to file its application 


C. Waiver of the Commission's rules to allow consolida- 


tion would be in the public interest. 
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D. Denial of the petition would constitute denial of 


due process and, therefore, violate Ridge's rights under the Pifth 
Amendment. 
These will be discussed seriatin. 


A 


7. The argument that the application of the cut-off rules 
should be restricted to situations where an application is in direct 
conflict with an application on the cut-off list has already been di 
posed of by the Commission in its Memorandum Opinion and Order re lea 
February 12, 1960 in Fredericksburg Broadcasting Corporation, Docket 
Nos. 13090, et al (FCC 60-119). The Commission there held that: 


"6. The view that the "cut-off" rules apply only to appli-~ 
cations which are in direct conflict with listed applications 
completely ignores the language of the consolidation requirements 
of Section 1.106(b)(1) of the Rules. Moreover, in the Report and 
Order, adopted April 8, 1959 (FCC 59-315) and the Public Notice of 
April 9, 1959, (#71953), announcing such action, the Commission 
clearly stated that, according to the language and intent of the 
amendments, the consolidation rights of a new application are gov- 
erned by the earliest action (designation for-hearing or listing in 
a Public Notice) with respect to one of the earlier filed applica- 
tions. Thus, contrary to the prior procedure, if application B is 
timely filed for consideration with application A, and application C 
is not timely filed for consideration with application A, applica- 
tion C will not be consolidated in the hearing on applications A 
and B even though timely filed as to B. Since all of the instant 
petitioners filed subsequent to May 15, 1959, their applications 
are clearly in the posture of application C, and accordingly are 
not entitled to consideration with applications in the above~cap- 
tioned proceeding. 


"7. The Commission’s intent in this regard is explicitly 
set forth in Section 1.354(c) of the Rules which concerns the pro~ 
cessing of standard broadcast applications. Accordingly, the con= 
solidation rights of all applications directly or indirectly tied 
to an application are subject to the filing of an application prior |: 
to the earlier of the two cut-off dates, i.e., designation for hears 
ing or listing in the Public Notice published in the Federal Register..." 


and later stated that, : 


"11, .....The determination that the petitioners* appli- 
cations were not entitled to consolidation with the applications 


24 
designated for hearing on August 1, 1959, in no way turns upon the fact 
of notice or lack thereof that a conflicting application had been filed 
prior to May 16, 1959. The basic fact is that petitioners’ applications 
were not filed until after the May 15 cut-off date and therefore could 
not be consolidated in the instant proceeding.....-" 

8. Ridge*s claim that tnotwithstanding its constant sur- 
veillance of the submission of any applications respecting the Windber 
area, /it7 had no reasonable way to discern that the Connellsville 
application would preciude its own proposal from consolidation with the 
previously submitted applications for Windber and Westernport™ (Petition, 
Par. 1, p-8) will not stand up any more than will its claim that the 
submission of the Connellsville application was tunexpected™ or “unfore= 
seeable” (Ibid. p.7). As set forth above, it was the reasonable and 
prudent thing for Connellsville to apply for an increase to 1 kw in 
time to be consolidated with the Qil City application; and ‘it was apparent 
that such an application by Connellsville could weil involve interference 
with Goscots then pending application for Windber so as to bring it into 
the "chain". 

9. Even if situations could arise elsewhere where the argument 
might be made that the application of the cut-off rule was unreasonable 
or arbitrary, this is certainly not such a case. With the WKRZ applica- 
tion on the cut-off list and another, application pending at Windber only 


10 kc removed and forty odd miles away, it was wholly unreasonable to 


assume that Connellsville would not file an application that would connect 


the other two applications prior to the cut-off date. 
110 ; : ST on B 
10. Ridge claims it was impossible for it to file its appli- | 


cation prior to the cut-off date because of the disaffection of several 


of its principals, one of whom was president and board chairman. Had 
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Ridge been diligent it would have discovered the filing of the Gosco 
application (on May 15), long before “the early part of August" when 
it finally learned of it.2/ Even then, diligence would have required 
its stockholders to petition for a stockholders* meeting and institute 
\ the necessary corporate reorganization immediately upon receiving such 
information in early August, rather than wait until August 25 when such 
petition was actually submitted. Apparently, Ridge was relying on an 
"investigation /which/7 was then undertaken to discover whether the way was 
still open for Ridge Radio Corporation to file for a station in Windber. 
The results /Of which7 disclosed no immediate cut-off date for proposals 


in the area." (Petition, p. 6, par. 10). Now that it turns out the 


investigation should not have been relied on, Ridge is pleading other 


reasons to account for its delay. Moreover, it is perfectly clear that 
Ridge*s principals could, if they so chose, have filed their application 
without the lengthy and complicated corporate maneuvering they apparently 
went through. Glosser*s signature was not necessary; another office 
could have signed it. Another corporation could have been formed without 
Glosser and Pelletier; the principals could have filed as a partnership. 
With due diligence and an appreciation of the urgency of the situation, 
Ridge could have had its application on file-by September 4. 

‘11. Finally, even if it had been impossible for Ridge to 
file its application prior to the cut-off date, this would still not 
justify waiving the rule to allow for consolidation of its late filed 


application. The Commission, in its Memorandum Opinion and Order referred 
Le 


2/ Actually, all parties are charged with notice of that filing as of 
May 18, 1959, the date of the Public Notice thereof (B-73616) . 
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to above, recognized that “in adopting the new rules hardship might result 
in individual cases, and that in some cases, time would be lost rather than 
gained. However, the public rather than the private interest controls...." 
(Paragraph 15, p. 10) 

12. And, in a similar action in Radio Station WAYX, Inc. (WAYX), 
Docket No. 12731 (RC 60-123), released February 12, 1960, the Commission 
reiterated that, "clearly there can be no improvement in this critical 


situation /with respect to AM applications7 unless applications which are 


entitled to be grouped together can be processed to a conclusion without 
interruption.” To ‘do otherwise, the Commission held, “would vitiate the 
intent of the Commission in adopting Sec. 1.106, would disrupt the orderly 
administration of the Commission's business and would be contrary to the 
public interest." (par. 5) 


Cc 


13. Ridge argues that the public would benefit from consolida- 


tion of its application with the other applications for Windber because 
"almost all of /its stockholders/7 are native to Windber, Pennsylvania, 
and cognizant of its problems in contrast to the other competing appli- 
cants." (Petition, p.1l, par. 3) If this were a relevant consideration, 
the Commission would be guided by the fact that two of the three equal 
partners in Community (representing control of that applicant) are life- 
long Windber residents while the third partner, although a resident of 
nearby Johnstown, is employed fulltime in Windber. By contrast, although 
Ridge has 8 stockholders of whom 6 are residents of Windber, control of 
the corporation will rest with Joel Rosenblum, a resident of Butler, Pa., 
80 miles away .>/ Mr. Rosenblum, who only came into the corporation in 


3/ Mr. Rosenblum Would have 170 shares of voting stock out of 330 shares 
to be issued. 
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its recent reorganization, has apparently had no prior connection 

whatsoever with Windber. He owns radio stations at Butler and also 
at Kittanning, Pa. (about 60 miles from Windber), and if awarded the 
Windber facility would bring his manager from Kittanning as manager of 
the Windber Station and Secretary-Treasurer of the Corporation. 
‘132 14. Moreover, as the Commission has consistently held, the 
primary public interest requirement in these matters lies in the uni- 


form application of the cut-off rules to all applications so as to 


minimize processing, avoid the issuance of multiple McFarland letters 
and avoid the establishment of precedents such as would be created here 
which would lead to the destruction of the rule. 
DE 

15. In conclusion, Ridge claims that it was not given “tine ly 
and reasonable opportunity to be heard" with Gosco and Community, and 
that, therefore, it may have been denied an element of due process 
guaranteed by the Fifth Amendment. The paucity of this argument is |demon- 
strated, in the first instance, by the fact that Ridge has not cited a 
single authority in support of this contention. 


16. “The constitutional guaranty of due process demands only 


that such provision for notice and opportunity for hearing be made as is 


fair and reasonable in the situation that may be involved, due regard 
being had to the nature of the proceeding and the character of the rights 
which may be affected by it." Pearson V. Walling, 138 RB 2d 655,660, 
The reasonableness and the timeliness of the notice given to Ridge has 
been shown above. The propriety of the rule involved and the action 


taken under it is unquestionable. 
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CONCLUSION 

17. The Commission's new cut-off rules present a meaningful 
and needed step to free the Commission from a situation in which it was 
endlessly reprocessing the same applications without being able to desig- 
nate them for hearing. In this situation, the applicants were being 
denied the consideration to which they are entitled and the public at 
large was being denied the institution of services which were in the pub=- 
lic interest. The fact that the overwhelming number of applicants have 
complied with these rules without demurring is evidence of their reason~ 
ableness and their practicability. The instant situation represents 
nothing more than the tardy filing of an application which could and 
should have been filed on time. If the Commission waives the rule to 
allow consolidation in this instant it will undermine its actions in the 
Fredericksburg Broadcasting Corporation Case (supra), and will leave 
itself in a position where it will be unable to justify refusing equiva> 


lent relief to every other tardily filed application. 


Respectfully submitted, 
WINDBER COMMUNITY BROADCASTING SYSTEM 
Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
In re Application of 


RIDGE RADIO CORPORATION File No. BP-13682 
Windber, Pennsylvania 


REPLY TO OPPOSITION OF WINDBER_COMMUNITY BROADCASTING 
SYSTEM 


Ridge Radio Corporation (hereinafter referred to as ‘Ridge 


29 
hereby respectfully submits its Reply to Windber Community Broadcasting 
System's (hereinafter referred to as "Community") Opposition To Petition 
For Consolidation Into Hearing And For Waiver Of Rules, filed by Ridge 
with the Commission on January 25, 1960. 

1. Community sets forth a number of reasons for its opposition, 
commencing with the view that to grant the requested relief to Ridge| would 
open the door to a similar demand by Windber Broadcasting Company, a sub=— 
sequent applicant for new facilities on the same frequency in Windber, 
Pennsylvania. This application was also cut-off by the Commission's 
309 (b) letter of January 7, 1960, reference 8831. As Ridge has repeatedly 
emphasized, because of the uniqueness and unusuality of the facts surround= 
ing its application, an undesired precedent would not be created if relief 
were granted and Windber Broadcasting Company (which has filed no request 
for relief) would not be entitled to consolidation of its application with 


those set forth in the Commission's aforesaid 309(b) letter. 


2. Community then proceeds to the position that from the |origi- 


nal appearance of WKRZ Inc.*s application (WKRZ, 1340 kc, Oil City, |/Penn- 
sylvania, BP=12231) on the Commission's July 30, 1959, Public Notice 
(FCC 59-810) designating a September 5, 1959, cuteoff date in regard there~ 
to, it became “inevitable that WCVF (Connellsville Broadcasters, Incorpora~ 
ted, 1340 kc, Connellsville, Pennsylvania) would file its own application 
for an increase in daytime power in time to be consolidated with the WKRZ 
application” thus causing adjacent channel interference to 1350 kc in 
Windber, Pennsylvania, with the result of the above cut-off date being 
applied to any application on the latter frequency in Windber. Community 
must be endowed with an amazing degree of clairvoyance to foresee the 


inevitable which was not even obvious to Ridge or Windber Broadcasting 
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Company . Otherwise, how could Comunity explain, having no control over 


the Connellsville operation, its awareness of the inevitability of WCVF*s 


application for an increase in power. Could this inevitability be based 
upon the fact that both WKRZ and WCVE operated on 1340 ke within one hundred 
miles of each other. If it was inevitable that WCVF would file for an 
increase in power in Connellsville why was it not also inevitable that 
standard broadcasting station WEBG, 250 w, 1340 kc, in Altoona, Pennsy1l- 
vania, would request an increase. WEBG operates on the same frequency as 
WCVE and WKRZ and Altoona is closer to Oil City than Connellsville but an 
application for increased power was never filed therefor. 

3. Community also argues that Ridge could have filed its appli- 
cation for a new station without entering into the lengthy and complicated 
process of corporate reorganization. If Community were familiar with 
Pennsy lvania corporate law, it would be cognizant of the requirement that 
any activity out of the ordinary nature of the operation of a corporation, 
unless authorized by the corporation's by-laws, must be sanctioned by reso- 
lution of the board of directors or stockholders at a regular or specially 
called meeting thereof. Filing an application for a radio station is not 
considered 2 normal activity in the operation of a business and, since there 
were no by-laws at that time authorizing any officer to execute this action, 
the only alternative was to call a special directors® or stockholders* 
meeting. As stated in Ridge*s petition, such meetings can be specially 
called only by the president, chairman of the board of directors, or upon 
petition of the stockholders. Even Community must concede that it would 
have been ridiculous to expect Mr. Glosser, Ridge’*s defaulting president 
and chairman of the board, to call a special meeting for this purpose and 


so a meeting was called by petition. Community then continues with the 
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assertion that Mr. Glosser*s signature was not necessary to the appli 
cation and that "another officer could have signed it." If the pres 
of a corporation has no authority to bind it to an application, what 
authority do the other officers have in this respect? As a further 
gestion, Community advises that another corporation could have been 
formed or that Ridge's present stockholders could have filed as a partner- 
ship. Would not this latter suggested course of action of abandoning 
Ridge as an entity be more for the benefit of Messrs. Glosser and Pelle- 
tier, acting for all intents and purposes as a ratification of their ex- 
propriation of Ridgets radio project. 


4. Finally, Community contends, even if it were impossible for 


Ridge to file its application prior to the September 4, 1959 cut-off date, 


this still does not justify a waiver of the Commission*s rules because the 
public rather than the private interest controls. Community thus concludes 
that no matter what the situation, waiver would do more harm than good. 
Community, however, fails to explain how waiver in the present matter would 
be injurious to the public interest or vitiate and disrupt the orderly 
administration of the Commission's business. Would it not be in the public 
interest to entertain the application of that party which originally pro- 
posed the idea of a radio station in Windber, only to be stifled in| this 
endeavor by the expropriation of said design by its president and a/director, 
or on the other hand, would it be more in keeping with the public intent to 
protect this breach of a fiduciary relationship. Perhaps Community | believes 
it would be in the public interest to eliminate Ridge*s application prior 

to any hearing and then attack the application of Gosco Broadcasters on the 
evidence supplied by Ridge. This would leave but one qualified applicant 


for new facilities in Windber. Of the twenty-nine applicants appearing on 
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tne Commission's 309 (b) letter of January 7, 1960, setting the aforesaid 
cut-off date, only Community and Gosco Broadcasters have opposed the inclu- 
sion of Ridge in any subsequent hearing. Both oppositions are based on 
the grounds that this would be injurious to the public interest. Since a 
hearing is already being shaped, how will it delay matters to any great 
degree by including Ridge therein? It is more in the public interest to 
waive the rules where it will cause no great hardship on the part of any 
of the other parties involved, especially in a case as the present where 
Ridge was precluded by the actions of others, acting not in good faith, 
from filing its application on time. Equity and good conscience demand 


this course of action. 


122 5. Ridge’s contention that the public would benefit from consoli- 


dation of its application as requested, due to the fact that almost all of 
its stockholders are native to Windber, is attacked by Community on the 

grounds that control rests with a party foreign to that municipality. On 
the other hand, Community states that two out of its three equal partners 
are lifelong Windber residents. If Community would more carefully examine 
Ridge*s application, it would discover that 50% of Ridge’s Board of Direc= 
tors must be elected by its common stockholders, all of whom are native to 


Windber. The president of the corporation is from Windber. This hardly 


places control in’ outside interests. If Community believes its partners 


are more truly representative of the Windber community, why is it so hesi- 


tant to contest this allegation against the civic and community records .of 
Ridge"s stockholders ina hearing before the Commission. 

6. As ‘an ending argument Community assails Ridgets assertion 
that denial of its petition would be a denial of due process, in that Ridge 


was not given time ly and reasonable opportunity to be heard in any hearing 
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relative to the grant of a construction permit for new facilities at) Wind~ 
ber. In support of this argument Community quotes from Pearson v. Walling, 
138 F 2d 655, which pertained to a wage order notice by the Administrator of 
the Wage and Hour Division of the Department of Labor in regard to manu- 


facturers of specialized timber products. The court held that it was reason- 


able that a manufacturer of bows and arrows would fall within this.descrip- 


tion. That portion of the above case quoted in Community*s opposition 
ena states that due process demands that notice and opportunity flor 
hearing be fair.and reasonable. This is entirely in accord with Ridge*s 
position. That Ridge did not. cite any legal authority, as to.what, is reason~ 
able in this situation is fairly obvious. The fact that there.,is no. legal 
authority. dealing closely with the situation herein adds to Ridge*s|conten~ 
tion of the unusuality of the facts involved. 
CONCLUSION’ 
Throughout its whole. argument and conclusion Community primarily. 
relies upon the issue that,to grant relief to Ridge would undermine |‘the 
Commission's entire, policy in combatting, the backlog that has built/up on . 
its. processing line. Ridge. believes that this argument has been more. than 
sufficiently answered in its petition (Para. 2 of the Conclusion), but. will 
once..more.. show. why. this argument. is not valid. The Commission, in enacting. 
the amendments, to its rules, for the purpose of alleviating the, aforesaid 
backlog,.did not intend this to preclude a situation: as in the present 
where. the equities involved demand a dispensation of relief. Such a course 
of action will not create an, undesired precedentnor will it add to| the cur= 
rent. backlog.. ;Ridge*s request for relief, based upon lack of good faith by. 


others.involved herein, is in. the. public interest. 
"Respectfully submitted, 
RIDGE RADIO CORPORATION 


34 
Before the 
BEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In re Application of 


File No. BP-13682 
RIDGE RADIO CORPORATION 
Windber, Pennsylvania 


REPLY TO OPPOSITION OF GOSCO BROADCASTERS 


Ridge Radio Corporation (hereinafter referred to as “Ridge™) © 


respectfully submits this Reply to Gosco Broadcasters* (hereinafter re~ 


ferred to as "Gosco") Opposition to Ridge*s "Petition For Consolidation 


Into Hearing And Waiver Of Rules," filed with this Commission on January 
25, 1960. 

1. Gosco's opening argument in its opposition is based upon the 
theory that since its application was submitted to the Commission on May 
15, 1959, with public notice thereof released on May 18, 1959, und Ridge 
did not discover this until August of 1959, ipso facto Ridge “had no one 
to blame but itself for not discovering the facts sooner." Of course this 
reasoning does not take into consideration the défadcation of Ridge*s 
president-chairman of the board and director-consulting engineer, who just 
so happened to be fa jor instrumentalities in the filing of Gosco’s applica- 
tion at a time when they owed certain implied duties to Ridge, one of which 
was to give notice of any applications for new facilities at Windber, Penn- 
sylvania. In other words, Gosco contends that the cut-off date of September 
4, 1959, should be applied by the Commission, breach of fiduciary relation= 
ship or no breach of fiduciary relationship, ‘since Ridge*s application was 


late in submission. The fact that Windber Community Broadcasting System 


35 

filed its application on September 4, 1959, says Gosco, is “eloquent| proof 
of its concern least» a later filing would preclude it from comparative con- 
sideration." If this be the case, aside from the aforesaid defatcation, 
would there not also’ be @loquent proof to the contrary based upon the fact 
that another applicant, Windber Broadcasting Company, filed an application 
for new facilities on 1350 kc in Windber, Pennsylvania, subsequent to Sep~ 
tember 4, 1959. 

2: Gosco then argues that there was no breach committed by 
either Mr. Glosser or Mr. Pelletier. Gosco states that after a year of 
lack of progress “it was agreed by the only persons remaining active’ that 
the venture should be abandoned and Ridge dissolved". The pleading does 
not. disclose who these arbitrarily designated “remaining active™ persons 
*were but it is assumed to mean Messrs. Glosser and Pelletier, who, as presi- 
dent and consulting engineer respectively, held principal positions in Ridge*s 
venture, and thus*determined its rate of progress. As to their being the only 
persons remaining active in the venture, how can Gosco explain the fact that 
once Messrs.’Glosser*s and Pelletier*s expropriation of Ridge*s radio sta=- 
tion design became known, the remaining stockholders immediately instituted 
action towards a reorganization for the purpose of filing an application. 

"3. ‘That Mr. Pelletier has no interest in Gosco*s application 
other than as consulting engineer, in no way obviates the fact that the 


engineering information gathered by him for Ridge was turned ‘over and used 


by Gosco. Proof of this is present in Gosco‘s application wherein the studio 


location is listed in property owned by one of Ridge*s present stockholders. 
Gosco however cannot see why Ridge could not file its application anyhow 
despite’ the presence’ of an unfriendly director on its board of directors. 


4: ‘Gosco proceeds to the position that any officer other than 
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Mr. Glosser could have signed Ridge's application but fails to take into 
account the Pennsylvania legal requirement that any activity out of the 
ordinary nature of a corporation's business, unless authorized by the 
by-laws, must be sanctioned by resolution of the board of directors or 
stockholders at a regular or specially called meeting thereof. Filing an 
application for a new radio station is not reasonably considered as an 


ordinary corporate lactivity and, since there were no by-laws at that time. 


containing such authorization, the necessity of a special directors or 


stockholders meeting is obvious. As stated in Ridge*s petition, such 
meetings can be called only by a corporation's president, chairman of the 
board, or. by petition of the stockholders. Bven Gosco must concede that 

it would have been ridiculous to request Mr. Glosser to call such a meeting. 
Gosco then suggests that Ridges application could still retain Mr. Glosser’s 
interest without injury thereto and cites Publix ‘Television Corp. 18 RR 751 
(1959) in support thereof. This case involved an individual me 11% of 
the stock in one applicant for a television channel while retaining a 10% 
interest in a second application for a different channel where there was a 
10% overlap in the coverage of both applications. The Commission had de-. 
cided in a hearing for the latter channel in favor of an applicant other 
than the one in which the subject individual held an interest and there was 
no pending ~ appeal before the court in that matter. The Commission, on 
the basis of the relatively small interest held, denied a motion to dismiss 
the. application for the first channel but required the individual in question 
to immediately divest himself of one of these two interests. Thus, states 
Gosco, the Commission could have required the same of Mr. Glosser. What 
Gosco fails to.clearly view is that Mr. Glosserts 25% interest in Gosco 


and almost 20% interest in Ridge, while acting as its president and chairman 
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of the board, was not a relatively small interest, especially where his 
position entitled him to a certain amount of control. In addition, (there 
is a 100% overlap between Gosco’s and Ridge's applications in the present 
case involving the same frequency. 

5. Binally, Gosco submits that Ridge was aware of Mr. Glosser*s 
desire to rescind his association therewith and in proof thereof, quotes 
from a letter to Mr. Taylor B. Coffroth, Mr. Coffroth is correctly repre- 
sented as Ridge*s incorporation counsel but most erroneously as “still its 
counsel" at the time of said letter. Mr. Coffroth had been paid for the 
incerpération and was not on a retainer nor were his services availéd of 
subsequent to incorporation. In addition, under the laws of what state 
does ‘an unpublished letter to an incorporating counsel constitute notice 
of the desire of a president and chairman of the board to resign these po~ 
sitions. If Mr. Glosser was so intent upon disassociation, why did|he not 
make this evident in a letter to Ridge's board of @irectors or ‘further, why 
did he attend Ridge*s stockholders meeting of September 8, 1959, without 
disclosing such intention. Either of these steps could have saved Ridge 
much trouble in legally invalidating Mr. Glosser*s subscription agreement 
thereto. 

CONCLUSION 

Based upon these few arguments, it is Gosco*s contention that 
Ridge's petition for consolidation be denied. Thus Messrs. Glosser’s and 
Pelletier's expropriation of Ridge's design for a new radio station in 
inthe would be ratified. Equity and good conscience demand relief in 
this instance since, to do otherwise, would create an unnecessary hardship. 


Of the twenty-nine applicants included in the Commission’s 309°(b) letter 


of January 7, 1960, only Gosco and Windber Community Broadcasting System 
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have opposed consolidation of Ridge'’s application. Is this not signifi- 


cant as to where any hardship lies. Is it not in the public interest to 
grant equity when at all possible so that an injured party mignt gain 
relief if at no expense to other parties acting in good faith. Ridge has 
complied with all of the requirements of the Federal Communications Com= 
mission and Commonwealth of Pennsylvania in its reorganization and appli~ 
cation. but for the fact of its tardy filing which was due to factors, 


proven above, as beyond its control. 


| Respectfully submitted, 


RIDGE RADIO CORPORATION 


- “Before the FCC 608448 
87195 
FEDERAL COMMUNICATIONS COMMISSION 
: Washington 25, D. C. 


In re Application of 


RIDGE RADIO CORPORATION Bile No. BP-13682 
Windber, Pennsylvania ' 


Requests: 1350 kc, lkw, D 


For Construction Permit 


| MEMORANDUM OPINION AND ORDER 


anh SE enn 
By the Commission: (Commissioner Lee absent) - 


1. The Commission has before it for consideration a “Peti- 
tion for Consolidation Into Hearing and Waiver of Rules", filed on 
January 28, 1960, by the Ridge Radio Corporation, applicant for a new 
station at Windber, Pennsylvania (hereinafter Ridge or petitioner) , 
requesting that its above-described application Y be consolidated in 
hearing with the applications of the Gosco Broadcasters, File No. 
BP-13125 (hereinafter Gosco), and Windber Community Broadcasting 
System, File No. BP-13475 (hereinafter Community), both applicants for 
a new station at Windber, Pennsylvania (1350kc, lkw, D), and other 
proposals involved in the Commission’s 309(b) letter, dated January 7, 
19602 2 separate Oppositions by Community and Gosco; and separate Replys 


a 
T/ The application was filed on November 23, 1959 
2/ Twenty-nine applicants are listed in this letter. 


thereto by Ridge. 


2. This petition raises questions concerning the interprer 
tation of the Commission's "cut-off" rules. In a Report and Order, 
adopted April 8, 1959, the Commission amended Sections 1.106(b)(D, 
1.354 and 1.361(b) of its Rules, effective May 16, 1959, to establish 
a new procedure for the processing of applications foe standard broad- 
cast stations. The amended Rules provide, in substance, that the Com- 
mission will periodically publish in the Federal Register, a list of 
applications which are near the top of the processing line and announce 
a date (not less than 30 days after publication) on which the liste 
applications will be considered ready for processing. All applications 
to be considered in the same proceeding with any one of the listed 
applications or applications required to be grouped therewith must have 
their applications on file by whichever date is earlier: (1 the close 
of business on the day before action (grant or designation for hearing) 
on the earlier filed application, or (2) the close of business on the day 
before the date fixed by the Public Notice. Simultaneously, with the 
adoption of the new rules, the Commission published its first list of 
applications (Public Notice, April 9, 1959) and announced that May is, 1959 
would be the latest date by which new applications or amendments to 
existing applications must be filed to be entitled to consideration jin 
the same proceeding involving any application on the first list, or 
others in conflict therewith. Subsequently, other Public Notices have 
been issued, listing applications which are considered ready and avail- 
able for processing by other dates, and specifying a date by which 
applications must be filed in order to be considered wi th any applica- 
tion on the list. The applications listed in the Commission's 309(b) 
letter of January 7, 1960, were grouped together as a-result of the 
Commission"s Public Notice of July 30, 1959, listing applications 
with a September 4, 1959, cut-off date. 


3. In its petition, Ridge asserts that its application should 
not be excluded from consideration with other applications listed in 
the 309(b) letter of January 7, 1960, because its application is not 
in direct conflict with any application listed in the Public Notice | of 
July 30, 1959; that its application has been “cuteoff* from considera~ 
tion with applications with which it is in direct conflict only sorcanpett 
the conflicting applications were filed on or. before September 4, 1959, 
and indirectly conflict with applications on the list; that by means 
of this unforeseen "chain reaction", its application is excluded from 
consideration with other applications listed in the January 7, 1960 
letter; that it would be unjust and unfair to have been obligated tp 
maintain an engineer to prevent this result; that consolidation of its 
application will not cause a reprocessing of applications previouslh 
processed; that Glosser and Pelletier, two of its former stockholders, 
breached their “fiduciary duty” to it, and are now connected with 
the conflicting application of Gosco, which was filed on May 15, 1959; 
that the delay in filing its application was caused by the nece 
reorganization of its corporate structure to exclude these farmer stock- 
holders; that it has shown good cause why the Commission should waive 
the rules; that denial of its request would be a denial of due process 
of law guaranteed by the Fifth Amendment to the Constitution; that it 
was not given timely and reasonable opportunity to be heard in a hearing 
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with other conflicting applications; and that, in view of these facts, 
its application should be consolidated in hearing with the applications 
with which it conflicts. 


4. In its Opposition, Gosco asserts that Ridge should have 

when Public Notice of the filing of its 

application was ann lication was on file; that the 

important fact u 

Gosco would be 1i: 

date, but that it was 

so linked; that Ridge had thre 

Gosco application might be tie 

been announced; that the allega 

unfounded; that before the Gosco applic 

actively interested in Ridge decided the corporation shou 

that Glosser subsequently helped form Gosco; that this should not have 

hindered Ridge from filing its own application; that Ridge*s attorney 

was informed in July, 1959, that because of the corporation's inactivity, 

Glosser desired to resign from it; and that for all these reasons, the 

petition should be denied. 


5. In its Opposition, Comunity states that there is no basis 
to waive the Commission cut-off rule to permit consolidation of Ridge*s 
late-filed application with the applications cut-off by the September 4, 
1959 date; that Ridge upon analysis of pending applications, could have, 
like itself, ascertained that to be considered with the Gosco applica- 
tion, it would have had to be filed by that date; that Ridge could have 
filed its application without the lengthy and complicated maneuvering 
which was engaged in under its reorganization; that the primary public 
interest requirement lies in the uniform application of the cut-off rule 
to all applications so as to minimize processing; that Ridge has had 
reasonable and time ly notice; that the new cut-off rules would not 


be meaningful unless applied in this case. 


6. In Reply to the Gosco opposition, Ridge generally reiter— 
ates its position that the filing of the Gosco application by parties for=- 
merly connected with its application was.a "breach of fiduciary rela- 
tionship" and the cause of the late submission of its application; 
that it would be an unnecessary hardship if relief were not granted; and 
that because of factors beyond its control, it should be considered 
with the other applications listed in the Commission's letter of 
January 7, 1960. 


7. ‘In Reply to the Community opposition, Ridge states that 
because of the uniqueness of the facts surrounding its application, no 
precedent would oe set if said application were to be considered with 
other applications having a September 4, 1959, cut-off date; that it 
should be included in the hearing since it was precluded by others, 
acting not in good faith, from filing its application, on time; that the 
new rules were not intended to preclude an application where the equities 
involved demand the relief requested. 


8. We do not believe that the publ ic interest would be served 


41 


iby a grant of the Ridge request to have its instant application considered 
dn the hearing with the applications listed in the Commission*s 309(b) 
letter of January 7, 1960. To do so would require that we waive ‘the | 
provisions of Sections 1.106(b)(1), 1.354(c) and 1.361(b) of the Com- 
migsion*s Rules, which were adopted because of the urgent need«for a 
more expeditious procedure for the processing of standard broadcast 
applications. We believe that these rules must be adhered to and have 
mot waived or set aside the provisions thereof with respect to other 
awpplicants. See our recent decisions In re Fredericksburg Broadcasting 
Corporation, Docket No. 13090, et al, and other similar cases, decided 
February 10, 1960, 19 Pike and Fischer RR 900, et seq. 


9. Ridge asserts that no application with which its applica- 
tion is in:direct conflict was on the list with a September 4, 1959, | cut-off 
date. As we stated in the Fredericksburg case, supra, the view that 
the "cuteoff" rules apply only to applications which are in direct 
conflict with listed applications completely ignores the language of |the 
consolidation requirements of Section 1.106(b)(1) of the Rules. 3/ 
Moreover, in the Report and Order, adopted April 8, 1959, (RCC 59-315) 
and the Public Notice of April 9, 1959 (#71953) announcing such action, 
‘the Commission clearly stated that, according to the language and intent 
of the amendments, the consolidation rights of a new application are 
governed by the earliest action (designation for hearing or listing 
in a public notice) with respect to one of the earlier filed. applica- 
tions. Thus, contrary to the prior procedure, if application B is _ 
timely filed for consideration with application A, and application C 
ds not timely filed for consideration with application A, application Cc 
will not. be consolidated in the hearings on applications A and 5 even 
though time filed as to B. The applications listed in the Commission's 
309(b) letter of January 7, 1960, have a September 4, 1959 cutoff date. 
Since the Ridge application was filed on November 23, 1959, it is in| the 
posture of application C, and accordingly, is not entitled to considera=- 
tion with the applications affected by the September 4, 1959 date. 


10. Ridge also asserts that it did not have sufficient notice 
and opportunity to prepare and file its application by the September) 4, 
1959, cuteoff date. We believe that the determination as to whether 
an application is entitled to consideration with another application in 
no way turns upon the fact of notice or lack thereof that a conflicting 
application has been filed. But apart from this, the Ridge assertion 
has no merit since notice that the conflicting application of Gosco 
had been filed was made public on May 18, 1959. The decision as to | 


Fy, Section 1.106(b)(1) provides: "In broadcast cases no application 


will de consolidated for hearing with a previously filed application une 
less such application, or such epplicantion as ‘amended, if amended so as 
to require a new file number, is substantially complete and tendered for 
filing by whichever date is earlier: (1) the close of business on the day 
preceding the day the previously filed application or one: of the previously 
filed applications is designated for hearing; or (2) the close of business 
on the day preceding the day designated by public notice published in the 
Federal Register as the day any one of the previously filed applications 
is available and ready for processing." (Underlining supplied) . 
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the time of filing an application rests with the potential applicant 
who may be guided to some extent by the public notice of the acceptance 
for filing of a conf licting application. But an applicant who fails 

to file promptly must assume the risk that a conflicting application 
may be filed, and that as a late filed applicant, it must stand aside 
while the earlier filed application has the opportunity to be #comsidered. 
To hold otherwise would unfairly postpone for an indefinite period of 
time action on timely filed applications and would foster the complexi- 
ties and delays our cut-off rules are seeking to avert. 

Moreover, in announcing the new rule change, the Commission warned that 
in listing in the Public Notice applications which: are ready and avail- 
able for processing, the date fixed by the notice “is no guaranty thet.an 
application will be entitled to consideration with any listed applica=- 
tion if filed by that date, but rather is the last_ possible filing date 
for comparative consideration. Under the rule, an application may be 
"cut-off" from comparative consideration with a conflicting applica~ 
tion which is listed in a Public Notice as ready and available for 
processing on a specified date, where the conflicting application is 
*cuteoff" earlier because it was timely filed for consideration 7iiteh".. 
an application on a previous list. 


11. Ridge contends that a denial of its request would be a 
denial of due process since it was not given timely and reasonable 
opportunity to be heard in a hearing with other conflicting applications. 
Petitioner*s allegations as to lack of notice have been discussed in 
Paragraphs 9 and 10, supra. We do not believe that the failure to 
consider Ridge*s late-filed application with other timely filed applica- 
tions is unfair or in any way conflicts withthe due process clause of 
the Constitution. In Ashbacker Radio Corp. _v- ‘Rederal Communications 
Commission, 326 U.S. 327 (1945), the Supreme Court decided that where 
two mutually exclusive applications are properly before the Commission, 
they must both be afforded a simultaneous comparative hearing. However, 
in so ruling, the Court noted: 


“Apparently, no regulation exists which, for orderly admin- 
istration, requires an application for a frequency, pre~ 
viously applied for, to be filed within a certain date." 
(333 U. $. 327, 333 Note 9). \ 


This language clearly indicates that if such a regulation were in effect, 
a late-filed applicant need not be accorded comparative consideration. 4 
Therefore, Ridge, as a late-filed applicant, has no cause to complain 
when it is denied the opportunity to have its application given considera= 
tion with timely filed applications and thereby delay the disposition: 


a 
47 That the Commission has authority to prescribe a date by which an 
application must be filed in order to receive comparative consideration 


with other applications filed on or prior to such date is a well-established 
principle. See KFAB Broadcasting Co. v. Federal Communications Commission 

177 F 2d-40 (C.A.D.C., 1949) ; Telegraph Herald Co. v. Federal Radio Commission 
66 F 2d 220 (C.A.D.C., 1933), and Federal Broadcasting System, Inc. v. 

Federal Communications Commission, 225 F 2d 560 (C-A.D.C., 1955) cert. den. 


sub. nom. WHEC. Inc. v. Federal Broadcasting System, Inc. 350 U.S. 923. 
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of these latter applications. Accordingly, Ridge has no grounds to 
tend that it is being denied due process of law. 


12. Ridge asserts that an additional delay in the filing 
its application resulted from a corporate reorganization which was 
required after two persons formerly connected with it "breached their 
fiduciary duty." Ridge also asserts that it has acquired equities because 
of this alleged fact. We will not consider this matter, since we believe 
that whatever relief, if any, petitioner has against the parties formerly 
connected with the corporation is properly to be considered by a local court. 
Moreover, internal problems of a prospective applicant cannot be ie as 
a valid basis for the delay in filing of an application, particularly, 
when as in the ‘instant case, the remaining stockholders in Ridge were on 
constructive notice, at the very least, since May 18, 1959, that the con= 
flicting Gosco application had been filed. 


13. Ridge further contends that consideration of its hae 
tion with the other applications would not burden the proceeding, since 
the other applications would not have to be reprocessed. Ridge ignores 
the fact that another application seeking the same facilities at Windber, 
Pennsylvania, was filed on December 22, 1959, and that if a waiver is 
granted in this case, similar reasoning might support a waiver for this, 
or other unfiled applications. Accordingly, we find that for the con 
above, even if the allegations set forth by petitioner were substantiated, 
they do not constitute a valid basis for waiver of the cut-off rules. 


14. Since the Ridge application was not timely filed under the 
cut-off provisions of the Rules to be considered with the applications 
listed in the 309(b) letter of January 7, 1960, and since it is mutually 
exclusive with the applications of Gosco and Community listed therein, the 
application must be dismissed under the provisions of Section 1.106(b).(4) 
of the Rules which states that, “Any mutually exclusive application| filed 
after the date prescribed /Cut-off date as published in Federal Register7 
weeeeWill be dismissed without prejudice and will be eligible for refiling 
only after a final decision is rendered by the Commission with respect to 
the prior application or applications or after such application or appli- 
cations are dismissed or removed from the hearing docket." According ly, 
we are herein dismissing the Ridge application. 


15. In view of the foregoing, IT IS ORDERED, That (1) see 
instant petition filed by: the Ridge Radio Corporation IS HEREBY DENIED, 
and (2) its above-described application IS HEREBY DISMISSED. 


FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Acting Secretary 


Adopted: April 27, 1960 
Released: May 2, 1960 
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Before the 


FEDERAL COMMUNICATIONS COMMISSION 


Washington 25, D. C. 


In re Application of 


File No. BP=13682 


RIDGE RADIO CORPORATION, 
Windber, Pennsylvania 


(PETITION. FOR RECONSIDERATION AND REQUEST 
FOR ORAL ARGUMENT 


1. Ridge Radio Corporation (henceforth "Ridge"), by its at= 
torney, requests reconsideration of and oral argument in respect to the 
Commission*s Memorandum Opinion and Order of April 27,, 1960, released 
May 2, 1960 (ECC 60-448, 87195), denying Ridge*s Petition For Consoli- 
dation Into Hearing and Waiver of Rules and dismissing Ridge*s applica~ 
tion for a new standard radio station in Windber, Pennsylvania (File 
No. BP-13682). The facts upon which this request is based are clearly 
set forth in the Petition For Consolidation ami will be considered as 
if incorporated herein and made a part of this petition. 

2. ‘The [aforesaid Memorandum Opinion And Order commences with 
a brief descriptidn of the original pleadings which, as stated above, will 
not be repeated hérein. BPollowing this synopsis, it then turns to the 
reasons for denying Ridge*s petition. Specific emphasis is placed there 
and throughout the Memorandum upon a belief that, since grant of ‘the re=- 
quested relief would necessitate waiver of Sections 1,106 (b) (DD, 1.354 
(c), and 1.361 (b) of the Commissions Rules, the public interest could 
not be served by a grant thereof. Thus, no matter what the equities in~ 
volved, the inviolacy of these rules must be upheld in the interest of ex= 


peditious procedure for the processing of standard broadcast applications. 
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Though this may be emphatically denied, all facts point toward it. 
only were these recently amended sections adopted solely in respect to 
‘standard broadcast applications but specifically for the purpose of jalevi- 
ating the huge log jam that had accumulated on the standard broadcast ap= 
plication processing line. Subsequent to said adoption and in accordance 
with the new rules, a list of applications at the top of the processing 
line have been periodically announced as ready for consideration. In this 
manner the Commission. has attempted to effectively combat the huge backlog 
on the processing line. To this intent, every petition requesting specific 
relief from these recently amended sections has been denied for fear of 
creating a precedent or, in other words, recreating a log jam. 
3. Ridge has no quarrel with the intent of these amendments but 
questions the inflexible position regarding waiver thereof. Section 1.15 
of the Commissions Rules reads as follows: 
"Suspension, amendment or waiver of rules. The provisions of this 
chapter may be suspended, revoked, amended, or waived for good) cause 
shown, in whole or in part, at any time by the Commission, subject to 
the provisions of the Administrative Procedure Act and the provisions 
of this chapter. Any provision of the rules may be waived by [the Com= 
mission on its own motion or on petition if good cause therefor is 
shown." 
In essence this section, enacted long before the subject amended se\ctions 
and for the purpose of precluding such inflexibility, means that any rule 
of the Commission may be waived for good cause shown no matter what the in- 
tent of the waived provision. Paragraph 8 of the aforesaid Memorandum Opin= 
ion and Order reads in part as follows: 
"We believe that these rules (the aforestated newly amended sections) 
must be adhered to and have not waived or set aside the provisions 


thereof with respect to other applications." 


Is this not in utter disregard of the purpose of Section 1.15? Injre Fred-= 


ericksburg Broadcasting Corporation, Docket No. 13090, is cited as jan example 
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of this policy. A reading of that action however reveals that the request 
for waiver was based upon the difficulty in obtaining a suitable transmitter 
site. Is this a leading case that can be cited in rejecting Ridge*s request 
where the facts are entirely different and the equities far stronger and 
more pertinent to the purpose of Section 1.15? Because waiver has not been 
granted previously in respect to these rules, is this a reason for refusing 
it now? 
137 4. Ridge asks only that its petition for relief be considered 
upon its own merits, These merits lie in the reason for its untimely filing. 
Throughout the pleadings involved herein, no one has contended that Ridge or 
any of its present stockholders failed to act in good faith after being ad- 
vised of the appropriation of its application, engineering designs, and 
transmitter location by its then president-chairman of the board (now'a 
partner in Gosco Broadcasters, File No. BP-13125, hereinafter "“Gosco") in 
conjunction with another director, then acting as Ridge's consulting engin- 
eer. In complete disregard of any of the rights of the other stockholders 
these papers and plans were adopted into Gosco'’s application along with, 
and this is the proof of the nature of the appropriation, the proposed 
studio location of “Ridges application which is owned by Ridge*s present 
president and which Gosco will never be permitted to use for that purpose. 
A cursory examination of Gosco's application will reveal the same studio 
listing as appears in Ridge*s. Gosco answers this allegation by weakly 
quoting from a supposed letter by Mr. Fred Glosser, Ridge's former president- 
chairman of the board, to Ridge’s former attorney, expressing his desire 
to resign from his offices. This is expected to suffice as a valid sub- 


stitute for a resignation directed to Ridge*s Board of Directors, @ resig~- 


nation which Ridge's present stockholders had no knowledge of until set 
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forth in these pleadings. Without even taking these facts into considera- 


tion it is advanced that Ridge was on constructive notice as of May 1 
1959, of the filing of Goscots application or, in other words, on not 
as to the appropriation of its own rightful property. This nefarious 
engaged in for the purpose of obtaining a license to a public right, 
vanced. as an act of constructive notice and, in effect, a bar to Rid 
subsequent application. Does the act of embezzlement by an officer 
partner of a business constitute constructive notice of such action 
thus inaugurate the period of the statute of limitations? How can th 


Commission in all its wisdom condone this shameful action by dismissi 


Ridge*s application but accepting for deliberation Goscots? How can 


be any notice of such action when those committing same were delegate 
leaders to be on the alert for any action damaging to Ridge? Surely 
Commission does not mean to gloss over this by stating: 
"We believe that these rules must be adhered to and have not 

waived or set aside the provisions thereof with respect to other 
applications." 

5. Despite the aforesaid, the position is taken that Ridge 

relief lies with a local court. What is meant by this -= monetary re 


for the time and efforts engaged in by those local residents desiring 


bring radio to their community only to see such desire frustrated by 


8, 
ice - 
act, 


is ad- 


is 

ng 
there 
das 


the 


ts 
lief 
to 


the 


shameful action of persons not even native to Windber. What relief] is 


there in the local courts for those entwined in Windber's civic activities 


with stress upon community improvement? What relief is there for those 


first upon the scene in regard to said radio station, only to see the 


ideas and labors appropriated and copied by those foreign to Windber? 


ir 


Is 


there any’ other suitable relief in equity than to permit the remaining 


stockholders of Ridge to contest for this station? Is there any othe 


r 
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suitable relief than to waive the restrictions as to Ridge's late filing, 
especially since the sole reason for such tardiness was due to the action 
of a mutually exclusive applicant? This is not a situation where substi- 
tuted relief will or must suffice. In the present matter the Commission 
is in the position of being able to restore a wronged party to its original 
and rightful status. 

6. It is alleged that throughout these proceedings, Ridge has 
continually ignored the fact that another application in this matter, that 


of the Windber Broadcasting Company, was also tardily filed for similar 


facilities and that waiver for one applicant might reasonably require waiver 


for another. Again the equating of one situation with another. This alle- 
gation is decidedly untrue. In its reply pleadings, Ridge specifically 
differentiated its position from that of The Windber Broadcasting Company, 
which has filed no lrequest for relief and for which similar equities are 
obviously not present. Why must re lief for Ridge be constantly coupled 
with the fear of creating a dangerous precedent? 

7. This'Commission is well aware of its duty in regulating broad= 
casting in the public interest. This has been its purpose and intent since 
its inception as a'regulatory body. Is it not in accordance with such intent 
to determine that a given comunity receive the best possible service by 
those having its interest most in mind? Is it not in the public interest 
to waive a Commission rule when equity and local benefit require same? Is 
it not also in the public interest to deter such shameful conduct as appears 
in this situation? There are no rules or decisions stating specifically 
when and where equitable relief should be granted. This is left solely to 
the good conscience of the forum or body before which such relief is requested. 


8. Being aware of the vast difference between written and oral 


49 
presentation, it is respectfully requested that Ridge, by its attorney, 
be granted the opportunity, of further pursuing this petition by oral 
presentation before the Commission en banc. In only this manner, may the 
Commission be best apprised of the facts and equities involved. 

WHEREFORE, in view of the foregoing, Ridge urges the Commission 


in the exercise of its sound discretion to reconsider its Memorandum 


Opinion And Order of April 27, 1960, released May 2, 1960 (FEC 60-448, 


87195) denying Ridge*s Petition For Consolidation Into Hearing And Waiver 
Of Rules and dismissing Ridge*s application for a new standard broadcasting 
station in Windber, Pennsylvania (File No. BP-13682), and to permit |Ridge, 


by its attorney, the opportunity for oral argument in respect thereto. 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
In re Application of 


RIDGE RADIO CORPORATION File No. BP-13682 
Windber, Pennsylvania 


For Construction Permit 


OPPOSITION TO "PETITION FOR RECONSIDERATION 
AND REQUEST FOR ORAL ARGUMENT 


Gosco Broadcasters (hereafter Gosco) files herewith, by its 
attorneys, its Opposition to the "Petition for Reconsideration and Request 
for Oral Argument" which was filed by Ridge Radio Corporation on May 27, 
1960: 

1. The Ridge petition seeks reconsideration of the Commission's 
Memorandum Opinion and Order released May 2, 1960, which dismissed |the 


above-entitled Ridge application because it was tendered on November 23, 1959, 
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eighty days late to meet the applicable “cut-off date of September 4, 1959. 
Except for the creation of more invective aimed at one of Gosco*s partners, 
the Ridge petition makes no new contribution to its previous submissions 
in this matter. The Commission has fully considered this matter, and no 
reason is submitted which would justify the granting of reconsideration. 

2. Inessence, the Ridge petition appears to contain two argu- 
ments. One is that the public interest would be served by permitting ad- 
ditional applications to be filed because in that manner there would be a 
petter chance that "a given community receive the best possible service by 
those having its ihterest most in mind..." (petition, p- 5). But this con- 
sideration must always be balanced against the requirement that a deadline 
be established for the filing of applications, dn order to permit the Com- 
mission*s processes to operate with reasonable dispatch. There has been 
no suggestion, and certainly no showing, that the deadline established in 
this case was unreasonably early. In fact, it was three and one-half months 
after public notice was given of the filing of the Gosco application. Under 
the Commission’s Rules (see Section 1.354), there need be a delay of only 
thirty days before the grant of a new application. 


3. The other Ridge argument is that one of Gosco*s partners and 


its consulting engineer, who were previously associated with Ridge, somehow 


_ breached a duty to Ridge by partnership in the Gosco application, and that 
the Commission should consequently provide equitable relief to Ridge by ad- 
mitting its application into the proceeding which will include that of Gosco. 
Gosco denies any wrongdoing by its partner and engineer, as shown by its 
"Opposition of Gosco Broadcasters to *Petition for Consolidation into Hearing 
and Waiver of Rules*" filed on February 18, 1960. As was shown in that Opposi- 


tion, Gosco was formed only upon the unwillingness or inability of Ridge to 
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proceed with an application, and the dormant nature of Ridge was: shown by 
a letter from its then counsel dated only a week before the September 4, 
1959, "cut-off" date. In its instant petition, Ridge has provided no facts 
to establish its claim or refute the showing made by Gosco. 

4. Of equal importance is the fact that the Commission is not a 
court of law or equity. Its duty is not to provide equitable relief for 
Ridge, and it has no jurisdiction to adjudicate the validity of claims which 
Ridge may have against Gosco or one of its partners. On the other hand, the 
State of Pennsylvania has a full complement of courts of competent |jurisdic~ 
tion. If Ridge in truth believes it has a cause of action, it should choose 
a proper forum in which to assert it. In any case, its petition for recon= 
sideration should be denied. 

5. Ridge has requested oral argument on its petition. There is 
no requirement of statute or rule entitling Ridge to oral argument, and the 
Commission will recognize that its almost invariable practice is not to hold 
oral argument in cases of this kind. There is no reason to make an exception 
here. 

Respectfully submitted, 
GOSCO BROADCASTERS 
Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In re Application of 


) 

) 
RIDGE RADIO CORPORATION, ) File No. BP=-13682 
Windber, Pennsylvania ) 


PLEADING AND RESPONSE TO OPPOSITION OF GOSCO BROADCASTERS TO PETITION FOR RE- 
CONSIDERATION AND REQUEST FOR ORAL ARGUMENT OF RIDGE RADIO CORPORATION 


Comes now Windber Community Broadcasting System and, by its attorneys, 
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files the following pleading responsive to the Opposition filed herein to 
the Petition of Ridge Radio Corporation for reconsideration and request for 
oral argument. 

Because the matters contained in the above-referenced Petition 
related almost exclusively to matters dealing with Gosco Broadcasters, 
Windber Community Broadcasting System did not file an Opposition to said 
Petition. However, after reviewing said Petition and the Opposition filed 
thereto, Windber Community Broadcasting System adopts and joins in said 
Opposition. 

Respectfully submitted, 


WINDBER COMMUNITY BROADCASTING 
SYSTEM 


Before the B 
FEDERAL COMMUNICATIONS COMMISSION FCC 60-877 
Washington 25, D. C. 90952 
In re Application of 


RIDGE RADIO CORPORATION 
Windber, Pennsylvania 


File No. BP~13682 


Requests: 1350kc, lkw, D: 


wyevuvuvvuvYYwY 


For Construction Permit 


| MEMORANDUM OPINION AND ORDER 


ER 
By the Commission: (Commissioner King not participating) . 


1. The Commission has before it (LD a "Petition for Reconsider= 
ation and Request for Oral Argument", filed on May 27, 1960 by the Ridge 
Radio Corporation ‘(hereinafter Ridge or petitioner), requesting the Commis=~ 
sion to reconsider its actions of April 27, 1960 (Memorandum Opinion and 
Order, released May 2, 1960; FCC 60-448) , denying the Ridge request to 
have its application considered with other mutually exclusive applications 
for Windber, Pennsylvania, and other proposals involved in the Commission’ s 
309(b) letter dated January 7, 1960, and at the same time dismissing said 
application pursuant to the provisions of Section 1.106(b) (4) of the 
Commission Rules; (2) an Opposition thereto filed on June 9, 1960, by 
Gosco Broadcasters (Gosco); and (3) a pleading in support of the Opposition, 
filed June 21, 1960, by Windber Community Broadcasting System (Windber) . 
Both Gosco and Windber are applicants for a new station at Windber, Pennsyl- 
vania (1350kc, Ikw, D). ; 
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2. The Commission's Memorandum Opinion and Order of April 27, 
1960, discussed the basis and need for the Commission’s “cut-off" cules 
which were adopted April 8, 1959 (Sections 1.106(b)(D, 1.354, and 
1.361(b)) and denied petitioner's request for waiver thereof. Accordingly, 
since under the requirements of these rules the petitioner*s applic tion 
was not timely filed for consideration with other applications as 1 sted 
in the 309(b) letter of January 7, 1960, said application was dismissed. 


3. Petitioner now asserts that it has no quarrél with the in- 
tent of the "cut-off" rules, but argues that the Commission has taken an 
inflexible position with regard to waiver thereof, even though the equities 
of its particular case favor a waiver. In substance, petitioner asserts 
that it hes shown "good cause" for such waiver based on the fact that two 
persons formerly associated with it breached their “fiduciary duty") and 
appropriated its engineering plans, etc., and filed an application for 
Windber, Pennsylvania, as members of a competing applicant. Petitioner 
alleges that because of these facts it was necessary to reorganize the 
corporation, and that it could not therefore file its application until 
after the September 4, 1959 cut-off date. 


4. We have carefully reviewed the pleadings in this case and 
find no merit to petitioner*s request. Since the petitioner is not now 
questioning matters pertaining to the interpretation and validity of the 
cuteoff rules, and since we thoroughly anil properly disposed of thejse 
matters in our prior memorandum, we will not reiterate our findings with 
respect thereto. 
: 5. With respect to the matter of Glosser, its former President 
and Chairman of the Board, and Pelletier, a director and its consulting 
engineer, breaching a "fiduciary duty" we have stated and reiterate that 
these facts pertain to a private controversy involving private rights. 

We have consistently held that we will not exercise jurisdiction over such 
disputes because we are not the proper forum for the settling thereof. 

It should be abundantly clear that a dispute among members of a Pennsylvania 
corporation should be most properly a subject for resolution in local 

courts pursuant to local law. Moreover, we have examined this matter in 
the light of whether such private dispute in any manner affects the public 
interest, particularly in view of petitioner’s renewed request for "equit- 
able" relief, and conclude that it does not. 


6. The Ridge Radio Corporation was originally formed on |August 
21, 1958, for, among other purposes, to carry on, conduct and operate a 
general radio broadcasting service. There is no indication in any|of the 
pleadings before us that definite plans leading to a realization of this 
purpose occurred prior to the time this dispute arose, although s form 
of an application for a standard broadcast station was apparently in exist- 
ence. It is asserted that because "no progress had been made, Glosser 
decided to leave Ridge and with three other persons formed a partnership 
(Gosco) which group filed an application for Windber, Pennsylvania, on 
May 15, 1959. Since Public Notice that the Gosco application was filed 
was made on May 18, 1959, and petitioner's application was not filed until 
November 23, 1959, we must examine in light of petitioner's “equitable" 
request, what transpired during this six month interval, particularly to 
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the period of September 4, 1959, the iatest date on which an application 
could have been filed for consideration with the Gosco ami other applica- 
tions. 


7. Petitioner asserts that the filing of the Gosco application 
was not “discovered” until August, 1959, at which time a meeting was held 
by the remaining stockholders in Ridge to discuss reorganization plans, 
and that it could not have filed an application at that time because of 
the rule against inconsistent applications (Section 1.308). However, these 
assertions completely ignore the fact that since May 18, 1959, the remain= 
ing stockholders of Ridge were on "constructive" notice, at the very least, 
that the Gosco application had been filed, and that appropriate action 
looking toward the filing of an application could have been taken there= 
after. Moreover, there is no evidence to indicate that at any time before 
‘the September 4, 1960, cut-off date the remaining stockholders of Ridge 
‘and Glosser and Pelletier had discussions, negotiations, or any agreement 
which would be evidence of intention to pursue the preparation of an appli=- 
cation for filing, which application would have been so filed, but for the 
alleged breach of duty. Certainly the filing of an application by Ridge 
at any time would be a decision made in conjunction with others in the 
corporation for the by-laws state that the “business and affairs” thereof 
shall be managed by the board of directors. 


8. Moreover, on July 25, 1959, Glosser sent a letter to Ridge's 
attorney stating his desire to resign as an officer and director of the 
corporation. The attorney's reply of August 26, 1959 refers to the deci=- 
sion made “at the last meeting" that “an attempt should be made to recover 
the expenses of incorporation by a sale and transfer of the Charter." 
Clearly, as late as August 26, 1959, Ridge had no apparent desire to file 
an application. Thus, for a period of over three months following the 
filing of the Gosco application Ridge was completely inactive and uncon~ 
cerned about the filing of its own potential application with the Commis= 
sion. Therefore, we conclude that absent any definite agreement to file 
an application which responsibility could be placed on Glosser, and in view 
of the apparent inactivity of other members of the corporation, there is 
‘no equitable basis for granting the instant request. And we reiterate that 
we are not herein determining what rights, if any, the remaining stock= 
holders in Ridge have against Glosser and Pellétier. Moreover, assuming 
arguendo, that the Gosco application had not been filed, any Ridge appli- 
cation would have had to have been filed by September 4, 1959, to have re=- 
ceived the consideration requested since another application was filed on 
August 25, 1959, which would have linked the-Ridge application to the group 
having a September 4, 1959 cut-off date. <= 


9. Petitioner also requests oral argument which is a matter 
within the Commission's discretion based on the particular factual situa- 
tion presented. Since the equities as we have indicated do not favor 
petitioner, and since there is no legal question to be decided, no useful 
purpose would be served by such oral discussion. 


10. Accordingly, we are unable to find that the public interest 
would be served by granting petitioner's request for waiver of Sections 
1.106(b)(D, 1.354(c), and 1.361(b) of the Rules, for even assuming that 
the allegations set forth were substantiated, they do not constitute a 


—™ 


valid basis for waiver thereof. 


11. In view of the foregoing, IT IS ORDERED, Thet the petition 
filed on May 27, 1960 by the Ridge Radio Corporation IS HEREBY DENIED. 


FEDERAL COMMUNICATIONS COMMISSION 


Adopted: July 20, 1960 Ben F. Waple d 
Released: July 22, 1960 Acting Secretary 


* * * 


APPLICATION FOR AUTHORITY TO CONSTRUCT 
A NEW BROADCAST STATION OR MAKE 
CHANGES IN AN EXISTING BROADCAST STATION 


EE enn tener a 


Name and: post officé ress’ of: applicant. 
Fred Glosser, Isadore Glosser, Sydney 
Ossip and Henry Sinberg, d/b as Gosco 
Broadcasters, 
1234 Luzerne Street Ext. 
ohnstown, Pennsylvania 
1. Requested Facilities 
Frequency Power in kilowatts Minimum hours 
1350 ke Night Day operation daily 
1.0 ' Wesubject to 
sunrise and sunset 


Hours of operation —— daytime onl 
of station ~— standard 


Station location — Windber, Pennsylvania 


a nEnEEEEEEEEEEnenmenmemmmnenenenmnans td 


* * * 


B 
FCC 59-810 
78234 
FEDERAL COMMUNICATIONS COMMISSION PUBLIC NOTICE 
Washington 25, D. C. July| 30, 1959 


STANDARD BROADCAST APPLICATIONS READY AND AVAILABLE FOR PROCESSING 
PURSUANT TO SECTION 1.354(c) OF THE 
COMMISSION'S RULES 


Notice is hereby given, pursuant to Section 1.354(c) of the 
Commission's Rules, that on September 5, 1959, the standard broadcast 
applications listed in the attached Appendix will be considered as 
ready and available for processing, and that pursuant to Section 1.106 
(b)'(1) and Section 1.361(b) of the Commission's Rules, an application, 
in order to be considered with any application appearing on the attached 
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list, must be substantially complete and tendered for filing at the offices 
of the Commission in Washington, D. C., no later than the close of business 
on September 4, 1959, or, if action is taken by the Commission on any listed 
application prior to September 4, 1959, no later than the close of business 
on the day preceding the day on which such action is taken. An application 
amended so as to require a new file number as provided in Section 1.354(h) 

of the Rules will be treated for the purpose of this Notice as an applica~- 
tion newly filed on the date of such ame ndme nt. 


Attachment: Appendix 


Adopted: July 29, 1959 


* * * 


BP-12161 WJMA Orange, Virginia 
Charlottesville Broadcasting Corporation 
Has: 1340kc, 250w, U 
Req: 1340kc, 250w, lkwe-LS, U 


* * * 


BR-12231 Oil City, Pennsylvania | 
Incorporated 
1340kc, 250w, L-WSAJ 
1340kc, 250w, lkweLS, L=WSAJ 


* * * 


APPLICATION FOR AUTHORITY TO CONSTRUCT A NEW BROADCAST 
STATION OR MAKE CHANGES IN AN EXISTING BROADCAST 
STATION 


a REE 
Name and post office address of applicant 
Connellsville Broadcasters, Inc. 
133 East Crawford Avenue 
Connellsville, Pennsylvania 


ee nn nEnenenemmnnenenennnn manna nana 
1. | Requested facilities 
Frequency Power in kilowatts Minimum hours 
| 1340 ke Night Day operation daily 
2250 1.0 14 
iv of station == standard 


Station location == Connellsville, Pennsylvania 


2. (a) Present facilities 


| 
5 Frequency Power in kilowatts Call Minimum hours 
1340 ke Night Day wevI operation daily 
al -250” 2250 14 1/2 
Station location —- Connelisvilile, Pennsy ivania 
* * 


* 
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FEDERAL COMMURIGATIONS: CGMMISSION 79772 

Washington 25, D.C. Z 
In reply refer toz 
January: 7, 1960 8831-- 


Gentlemen: 


Reference is:made to the standard broadcast applications listed 
in the Appendices hereto. ‘ 


In accordance with the requirements of Section 309(b) of the 
Communications Act of 1934, as amended, each instant applicant, and any 
other: known party iar interest (including any existing station which would 
receive. interference) ,. is hereby notified’ as to why the Commission is un=- 
able to conclude at this time that a grant of the application would |serve 
the public interest, convenience, and necessity. Section 309(b) also 
provides that "following such notice, the applicant shall be given an 
opportunity to reply"; and that "af vthe Commission, after considering such 
reply, shall be unable to Gina that the public interest would be served 
by a grant of the application7, it shall formally designate the application 
for hearing on the grounds then obtaining. ." 


The deficiencies with respect to each proposal are listed in an 
attached Appendix for that application. Exhibit A, attached,: explains 
the footnotes used in each appendix. 


Since these proposals involve mutual interference, it appears 
that they must be consolidated in a hearing proceeding to determine |which 
should be granted. 


An applicant's reply to this letter must be filed with the Com= 
mission in triplicate and under oath by the applicant, with a copy served 
on each of the other applicants herein. In the absence of an applicant’s 
filing such a reply within twenty days from the date of this letter, its 
application will be subject to dismissal pursuant to Section 1.312(b): of 
the Commission Rules. 


Attention is invited to Sections 1.106(b)(1), 1.354(c). and (h), 
and 1.361(b) of the Commission Rules, effective May 16, 1959,- which provide, 
in pertinent part, that a new file number will be assigned to an application 
when it is amended to change its engineering proposal other than with re= 
spect to the type of equipment specified; and that an application, or appli= 
cation as amended, if amended to require a new file number; in order to be 
considered with a conflicting proposal, must be filed by;.whichever date is’ 
earlier, (a) the day before the Commission takes action on the conflicting 
proposal, (b) the day before the date on which a conflicting proposal is 
designated by public notice in the FEDERAL REGISTER as available and ready: 
for processing, or (c) the day on which a conf licting application was “cut= 
off" because it was timely filed for consideration with an appliation on 
a previous such list. . 

Very truly yours, - 


Mary Jane Morris -° 


Attachments Secretary 
* * * 
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210 Appendix 2 


Charlottesville Broadcasting Corporation 
c/o Donald G. Heyne 

P. O. Box 1230 

Charlottesville, Virginia 


CHARLOTTESVILLE BROADCASTING CORPORATION (WJMA)) File No. BP-12161 
Orange, Virginia ) 
) 
Has: 1340kc, 250w, U (CP to change site) ) 
Requests: 1340kc, 250w, lkw-LS, U(at CP site) ) 


Obje ctionable Interference 
Tos 


(Existing Stations) 


WHAP, Hopewell, Virginia 2/, 5/ 
WOOK, Washington, D. C. 2/, 3/ 


(Other Proposals) (Other Proposals) 


BP=12375, WEPM, Martinsburg, W. Va. BP-12375 
BP-12426, WOOK, Washington, D. Cc. BP-12426 
BP-12702, WHAP, Hopewell, Virginia BP-12702 
BP=13474, Luray, Virginia BP-13474 


The population loss to the subject proposal from all the proposals indi- 
cated above has been found to be slightly greater than 5.03%, according 
to applicant. 
Additional Data Needed 

It will be necessary to amend Section I of your application form to show 
the full applicant name as it appears in your Articles of Incorporation 
and on the present license of WJMA, with the word "Corporation" spelled 
out instead of abbreviated "Corp." as it presently appears. 


Radio Stations WOOK and WHAP 


* * * 


Appendix 4 


WERZ, Inc. 

c/o Kenneth BE. Rennekamp 
513-515 Berger Building 
Pittsburgh, Pennsylvania 


WERZ, INC. (WKRZ) 


) File No. BP-12231 
Oil City, Pennsylvania ) 
) 
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Has: I340ke, 250u, GB, SH. WAT ¥ 
Requests: 1340kc, 250w, lnelS De-Day S. H. WSAD) 


Objectionable Interference 4/ 


From: 


(Existing Stations) 


WSTV,, Steubenville 


(Other Proposals) ¥Other Proposals) 


BP-13456, .WJOC, Jamestown, New York BP-13456 
: BP-13115, WSTV,Steubenvilie,0.. 
BP~13441,WCVI Connellsville ,Pa- 


Comments 


+ Ohio 2f 


The instant applicant's present operation does: not increase radiation 

towards existing WJOC, Jamestown, New York. Therefore, interference to 
and. from existing WJOC is not objectionable. However, the applicant*s 
instant proposal creates new objectionable mutual interference with the 


WJOC proposal. 


In determining interference regarding WJO, reference is made to measure 


ment data and proof-of=performance submitted by WJOC in 1951. 


By letter dated August 21, 1958, Station. WJOC-objected to a lkw non-direc~ 


tional proposal by instant applicant. 
Additional Data Needed 


The instant applicant is requested to state what steps it proposes 
should reradiation occur due to nearby steel tanks. 


ccs Smith and Pepper 
x * & 
Appendix 7 


Martinsburg Broadcasting Company 
c/o C. Leslie Golliday 

P. O. Box 874 

Martinsburg, West Virginia 


.C’, M. Zinn and C. Leslie Golliday d/b as 


! 


MARTINSBURG BROADCASTING COMPANY (WEPM) File No. BP-12375 


Martinsburg, West Virginia 


Has: 1340kc, 250w, U 
Requests: 1340kc, 250w, lkw-lS, U 
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Objectionable Interference vA 


Tos From: 
(Existing Stations) "(Existing Stations 
WCVI, Connellsville, Pennsylvania J/, S/ 

WEBG, Altoona, Pennsylvania J1/, 5/ 
WOOK, Washington, D. C. YS 


(Other Proposals) (Other Proposals) 


BP=11358, WIRN, Tyrone, Pa. 2f * : 

BP~12161, WJMA, Orange, Va. BP-12161 
BP-12426, WOOK, Washington, D. C. | BR=12426 
BP-13441, WCVI, Connellsville, Pa. BP-13441 


*The application of WIRN, File No. BP=11358, was designated for hearing 
June 10, 1959 (Docket No. 12898). The subject application was time ly 
filed. However, by amendment filed April 27, 1959, BP=11358 agreed to 
accept any interference which may be caused to its proposed operation by 
subject proposal. Therefore, it is not necessary to include BP-11358 as 


a party in interest with subject application. 
Additional Data Needed 


Commission records indicate that applicant terminated its affiliation with 
the Mutual Broadcasting System on June 15, 1957. In its last renewal 
application, applicant indicated that it proposed to devote 26.3% of its 
time to network programs. It is, therefore, necessary for the applicant 
to submit a new Section IV and a proposed weekly program schedule which 
will reflect these changes in programming. 


It will be necessary to amend Section I of the application form to show 
the full applicant name as it appears in the Articles of Partnership with 
the word "Company" spelled out instead of abbreviated "Co." as it pres= 
ently appears. 


ccs Triangle Publications, Inc. Radio Stations WOOK and WCVI 
Radio and Television Division i 
Radio Station WFBG 
46th and Market Streets 
Philadelphia, Pennsylvania 
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Gosco Broadcasters 
c/o Herbert Sinberg 
1234 Luzerne Street Ext. 
Johnstown, Pennsylvania 


Fred Glosser, Isadore Glosser, Sydney Ossip) 
and Herbert Sinberg d/b as 
GOSCO BROADCASTERS 
Windber, Pennsylvania 


File No. BP=-13125 


) 
) 
) 
) 


Requests: 1350kc, lkw, Day 


Objectionable Interference - 4/ 


Tos From: 
(Existing Stations) (Bxisting Stations) 


WKMC, Roaring Springs, Pa. 2/, 5/ 
WORK, York, Pennsylvania 2/, 5/* WORK 
BP-12263, WMCK, McKeesport, Pa. 1/, 5/ *xk BP-12263 


(Other Proposals (Other P. 


BP~13441, WCVI, Connellsville, Pa. BP-13341 
BP~13472, Westernport, Maryland ; BP=-13472 
BP~13475, Windber, Pennsylvania BP=-13875 | 


*Interference was found on the basis of ground conductivities from [the 
WORK, June 1943 proof-of=performance. 


*kIt has not been determined whether or not the instant proposal will 
comply with Section 3.28(c)(3) of the Rules due to interference from 
existing stations as well as pending applications. 


*kkThe proposed operation of Station WMCK (BP-12263) was designated for 
hearing on Bebruary 3, 1959 (Docket No. 12754). The instant proposal was 
not timely filed pursuant to Section 1.106 of the Commission Rules jand 
therefore is not entitled to comparative consideration with BP-12263, 

and moreover, Station WMCK must be afforded an opportunity to show why 
the instant application should not be granted. : 


Financial 


The Commission considers an applicant financially qualified when an appli- 
cant has established that it has sufficient funds to construct the | station 
and operate it for a reasonable period of time. Therefore, information 
is required showing that cash or liquid assets are available in an/amount 
to cover the cost of the equipment, or the down payment thereon if | pur=- 
chased on deferred credit, cost of land and buildings, miscellaneous ex=- 
pense which includes labor and supervision in connection with installation 
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of equipment and construction costs, professional fees, mobile equipment, 

231 etc. plus at least three months working capital. (See Section III, Para= 
graph 4 of the application form). On the basis of the information furn= 
ished it does not appear that.the applicant has shown sufficient funds 
available. Apparently the partners plan to secure cash through the sale 
of securities; however, such plans must be supported by information show= 
ing the kind of securities, amount of each and the stock exchange on which 
such securities are listed, or the basis for ready marketability. More- 
over, the plan of financing appears to be dependent on the purchase of 
equipment on deferred credit, although the letter from the equipment manu- 
facturer does not appear to actually extend credit to the applicant but 
merely shows terms lavailable ‘in the purchase of equipment if and when 
credit has been approved. 


ce: Koteen & Burt Associated Broadcasters, Inc. 

Wyatt Buildi. Radio Station WORK 
Washington 5, D. C. 13 South Beaver Street : 

York, Pennsylvania 
Cove Broadcasting Company, Inc. : 
Radio Station WKMC Mon=Yough Broadcasting Company 
South Main Street, Extended Radio Station WMCK 
Roaring Springs, Pennsylvania 510 Market Street 

; McKeesport, Pa. 


* * * 
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Connellsville Broadcasters, Incorporated 
133 East Crawford Avenue 
Connellsville, Pennsylvania 


CONNELLSVILLE BROADCASTERS, INCORPORATED (WCVE) )File No. BP-13441 
Connellsville, Pennsylvania 


Has: 1340kc, 250w, U 
Requests: 1340kc, 250w, lkw-LS, U 


Objectionable Interference 4/ 


Tos : From: 


(Existing Stations) 3 (Bxisting Stations) 


WAMP, Pittsburgh, Pennsylvania 1/, 5/ 

WEPM, Martinsburg, West; Virginia 1/, 5/ 

WEBG, Altoona, Pennsylvania 1/, 3/ WEBG 1/ 
WHAR, Clarksburg, West Virginia VY, 5/ WHAR J/ 
WERZ, Oil City, Pennsylvania 1/, 5/ ‘ 

WMCK, McKeesport, Pennsylvania 1/, 5/ 

WSAJ, Grove City, Pennsylvania 1/, 5/ 

WSTV, Steubenville, Ohio 3/, 5/ WSTV 1/ 
BP=12263, WMCK, McKeesport, Pa. 2/, 5/, 10/* BP-12263 2/ 
BP-11358, WIRN, Tyrone, Penna. 2/, 5/* i 


(Other Proposals) (Other Proposals) 


BP=12231, WKRZ, Oil City, Pa. 

BP-12375, WEPM, Martinsburg, W. Va. BP=12375 
BP-13115, WSTV, Steubenville, Ohio BP-13115 
BP-13125, Windber, Pennsylvania BP-13 125 
BP-13472, Westernport, Maryland 

BP=13475, Windber, Pennsylvania BP-13475 


June 10, 1959, respectively (Docket Nos. 12754 and 12898). The instant 
proposal was not timely filed pursuant to Section 1.106 of the C 
Rules and therefore is not entitled to comparative :consideration with : 
said proposals, and moreover, Stations WMCK and WIRN must be afforded an 

opportunity to show why your instant proposal should not be granted. 


*BP=12263 and BP=11358 were designated for hearing on February 3 ast 


ion 


Additional Data Needed 


It will be necessary to amend Section I of your application fam to| show 

the full corporate name as it appears in the Articles of Incorporation  . 
with the word “Incorporated spelled out instead of abbreviated “Inc.” as 
it presently appears. ‘oe 


Comments 


It has been determined that the population loss to the subject proposal 
from existing stations not including BP-12263 would be 34.33%, according 
to applicant. 
The applicant claims that the present operation of WCVI suffers a popu=- 
lation loss of 37.8% from existing stations. : 


ccs: Samuel Miller, Esquire Cary H. Simpson tr/as 
1032 Washington Building Tyrone Broadcasting Company 
Washington.5, D. C. Radio Station WIRN 
P. O. Box 466 
Radio Stations WEBG, WEPM, WAMP, . . St. Marys, Pennsylvania 
WSAJ, WKRZ, WHAR, WMCK, WSTV. : 


* * * 


239 ee i Appendix 26 


Cumberland Valley Broadcasting Corporation 
c/o Arthur William German 

450 Byrd Avenue 

Cumberland, Maryland 


CUMBERLAND VALLEY BROADCASTING CORPORATION ) File No. BP=13472 
Westernport, Maryland ) 


) 
Requests: 135)kc, lkw, Day ) 6/ 
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Objectionable Interference 4/ 


Tos. From: 


(Existing Stations) (Existing Stations) 


WORK, York, Pennsylvania 2/, 5/ * WORK *k 


(Other Proposals) (Other Proposals) 


BP=13125, Windber, Pennsylvania 2/ /BP=13125  2/ 
BP=13475, Windber, Pennsylvania 2/ 'BP=$13475 = 2/ 
BP-13441, WCVI, 
Connellsville,Pa. 2/ 


* Interference to and from WORK is based upon proof of performance measure= 
ments made on WORK in June 1943. 


*k It has been determined that the population loss to the instant pro= 
posal from WORK would be approximately 1.0%, according to applicant. 


Financial 


Estimated cost of the proposed station is shown as $36,160. Such con~ 
struction and initial operating costs are apparently to be met with exist=- 
ing capital and funds to be furnished by Arthur W. German, 90% stockholder 
of the applicant corporation. However, the balance sheet of the Corpora= 
tion does not establish adequate quick assets to be diverted for the pro= 
posed construction and the continued operation of WIBO. Net current 
assets are shown in a deficit amount of $2486 and cash on deposit in the 
amount of $4389. The statement in Exhibit II, that Mr. German will make 
funds available and that he has a net worth in excess of $40,000 cannot 

be construed as in compliance with the requirements of Section III, Page 2, 
Paragraph 4d of the application form. It is therefore requested that a 
financial plan be submitted showing the nature of quick assets available 
and that Arthur W. German submit a personal balance sheet showing assets 
in excess of liabilities, in an amount adequate to meet his commitment. 


ces Cohn & Marks Radio Station WORK 
317 Cafritz Building f 
Washington 6, D. C. 


* * * 
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Windber Community Broadcasting System 
c/o William H. Myers 

910 Park Avenue 

Windber, Pennsylvania 
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Dr. B. 2. Eperjeasy,, Louis Popp, and William ) 
H. Myers, d/b as } 
WINDBER COMMUNITY’ BROADCASTING /SYSTEM File No. BP=13475 
Windber, Pennsylvania: : : 


Requests:. 1350kc, lkw, Day 


Objectionable Interference 4/ 


Tos From: 


(Bxisting. Stations) Existing St 


WKMC, Roaring Springs, Pennsylvania 2; 5/ 
WORK, York, Pennsylvania, 2/, 5/ ** WORK 2/ 
BP=12263(D~12754)', WMCK, McKeesport, Pa. 2/, 5/ * BP~12263 


(Other Proposals) (Other Proposals) 


BP=13125, Windber, Pennsylvania BP-13125 
BP=13441, Connellsville, Pennsylvania BP=-13441 2/ 
BP~13472, Westernport, Maryland BP~13472 2/ 


*The. proposed operation of Station WMCK (BP=12263) was designated for 
hearing on Rebruary 3, 1959. The instant proposal was not timely filed 
pursuant to Section 1.106 of the Commission Rules and therefore is not 
entitled to receive comparative consideration with BP=12263. Moreover, 
WMCK must be afforded an‘opportunity to show why your application should 
not: be granted. 


** Interference to and from WORK is based upon proof of performance 
urements made on WORK in June 1943. 


Additional Data Needed 


It. will, be necessary. to.amend the instant application to indicate the 
places. of birth of the parties listed ‘in Table I, Section II, page 3 of 
the application form. . : 


Comments 


It has not been determined whether the instant proposal would comply with 
the provisions of Section 3.28(c)(3) of the Rules due to interference 
from existing stations and/or pending applications. : 


ces. Mallyck & Bernton Radio Stations: WORK, WKMC and WMCK 
619 Colorado Building 
Washington 5, D. C. 
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IN ‘THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


RIDGE RADIO CORPORATION, 
Appellant, 


Ve 


PEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


NOTICE_OF APPEAL 


——— 


STATEMENT OF REASONS THERERCR 


SS SS 


I. Notice of Appeal 
Ridge Radio Corporation, a corporation organized and existing under 


the laws of the Commonwealth of Pennsylvania with its principal office in 


Windber, Somerset County, Pennsylvania, hereby files this notice of appeal 


from the following action of the Federal Communications Commission: (1) Mem- 
orandum Opinion and Order of April 27, 1960, released May 2, 1900, (ECC 60-448, 
Mimeo No. 87195), denying Appellant's Petition For Consolidation Into Hearing 
And Waiver Of Rules and dismissing its application for a new standard broad= 
cast station in Windber, Pennsylvania, and (2) Memorandum Opinion and Order 
of July 20, 1960, released July 22, 1960, CFCC 60-877, Mimeo No. 90952) 
denying Appellant*s Petition For Reconsideration And Request For Oral Argu- 
nent. 
II. Jurisdiction 

This appeal is taken and notice given pursuant to sections 402 (b) 
and (c) of the Communications Act of 1934, as amended, 66 Stat. 718 (1952), 
47 USCA 402(b) and (c) (Supp. 1956) and Rule 37 of the Rules of this Court. 
Ridge Radio Corporation having had its application for a construction permit 
denied and dismissed and having exhausted all administrative remedies, is a 


person aggrieved by the action complained of within the meaning of Section 
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402 (b) (6) of the Communications Act as set forth above. 
III. Nature of the Proceedings 

1. The reasons for this appeal are based upon the following facts. 
Ridge Radio Corporation was originally organized under an agreement jentered 
into in March of 1958, by Zearl Estep, Robert Machtley, Vladimer Timko, 
George E. Morgan, Richard Morgan, Chauncey Hoffman, Warren Koerbel, |Fred 
Glosser and Joseph Pelletier, among others, looking toward incorporation and 
application for a new standard broadcast station in Windber, Pennsylvania. 
All of the above except Fred Glosser and Joseph Zelletier are currently 
stockholders of Ridge Radio Corporation. Fred Glosser was named president 
and chairman of the board of directors and Joseph Pelletier was appointed 
consulting engineer and also named as a director. Several pre~incorporation 
meetings took place over which Fred Glosser presided and in which Joseph 
Pelletier took part. 

2. On August 21, 1958, Ridge Radio Corporation was incorporated 
in the Commonwealth of Pennsylvania and Messrs. Glosser and Pelletier were 
named among others in the articles of incorporation to the board of |directors. 
Several stockholders meetings were subsequently held under the presiding 
authority of Fred Glosser to discuss the progress of the frequency search 


then being conducted by Joseph Pelletier on behalf of the corporation and, 


upon completion thereof, the progress of the application preparation. From 


time to time, statements for various expenses incurred on behalf of | the 
corporation were submitted by Joseph Pelletier and he was promptly reimbursed 
therefor. During this period certain work papers were prepared by Mr. Pelle~ 
tier for use in submission of the eventual application for the new station. 

3. On or about May 15, 1959, an application for authority to 


construct a new standard broadcast station on 1350 kc in Windber, Pennsylvania, 
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was filed with the Federal Communications Commission by; Fred Glosser, Isadore 
Glosser and Herbert Sinberg, doing business as Gosco Broadcasters, with the 
engineering portion thereof prepared by Joseph Pelletier and similar in form 
to the work papers prepared for Ridge Radio Corporation. None of the stock= 
holders of Ridge Radio Corporation, other than Fred Glosser and Joseph Pelle- 
tier, had any knowledge of the Gosco Broadcaster*s application. Subsequently, 
in the early part of August of 1959, one of these other stockholders received 
knowledge of the aforesaid application. An informal meeting of these other 
stockholders was held and the services of an attorney procured. 


4. Due to the fact that Fred Giosser and Joseph Pelletier held 


substantial stock subscription rights in Ridge Radio Corporation, while 


acting at cross purposes therewith, it was decided to reorganize the corpora- 
tion and exclude the aforesaid persons therefrom, rather than be required to 
subsequently amend the application. This action was taken in regard to the 
repeatedly recent admonishments of the Commission that potential applicants 
would be well advised to make certain their applications are in good order 
before filing. 

5. Special stockholders and directors meetings were called in 
strict conformance with the lengthy and rigid requirements for reorganization 
under the Pennsy lvania corporate law. Messrs. Glosser and Pelletier were noti=- 
fied of these meetings, the former of whom attended the first. After complying 
with all of the aforementioned requirements, severing, corporate relations with 
Messrs. Pelletier and Glosser, and receiving notification that its Articles of 
Amendment had been approved, Ridge Radio Corporation filed its application 
for authority to construct a new standard broadcast station on 1350 ke in 
Windber, Pennsylvania, on November 23, 1959. Every action of Appellent, 


subsequent to notification of the Gosco Broadcasters application, was timely 
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performed and in accordance with the laws of the Commonwealth of Pennsylvania 
and the rules of the Federal Communications Commission. 

6. On April 8, 1959, the Commission released a public notice 
establishing a new method for processing standard broadcast applications. 
This included the periodical publication of a list of specific applications 
with a "cut-off" date, not less than 30 days subsequent to said publication 
date, operating against all applications not on file within that period and 
in conflict (no matter how slight) with either applications on the above 
list or any application filed within that period and in conflict directly 
or indirectly with any application on said published list. The rules establish= 
ing this new method were adopted without formal rule making proceedings as re= 
quired by Sections 4 (a) and 4 (b) of the Administrative Procedure Act, on the 


theory that they were purely procedural in nature. Several oppositions were 


filed before the Commission attacking the legality of these new rules. 

7. On July 30, 1959, the Commission under its new rules [published 
a list of 50 standard broadcast applications that would be considered ready 
and available for processing by September 5, 1959. Among these applications 
was a proposal by WKRZ in Oil City, Pennsylvania, 1340 kc, for increased 
facilities. On August 25, 1959, WVF in Connellsville, Pennsylvania, 1340 kc, 
filed an application for increased facilities. Subsequent thereto, on Janu~’ 
ary 7, 1960, the Commission issued a letter consolidating 29 applications 
for hearing under its new rules. Among these were the aforesaid applications 


of WKRZ, WCVF, and Gosco Broadcasters. This was the first indication Ridge 


Radio Corporation had that it was "cut-off" from any further proceedings in 


regard to new facilities in Windber, Pennsylvania. Because of the |possibility 
that the Oil City proposal might interfere with the Connellsville proposal 


which, in turn, might interfere with the Gosco application, Appellant's 


application was rendered impotent. 

8. As a:result of this unforeseeable chain reaction and the afore- 
stated actions of Messrs. Glosser and Pelletier, Ridge Radio Corporation filed 
a Petition For Consolidation Into Hearing and Waiver of Rules, with the Com= 
mission on January 28, 1960, but this was denied with an accompanying dis- 
missal of Appellant's application on April 27, 1960, as set forth above. 
Following the above denial, Ridge filed a Petition For Reconsideration And 


Request For Oral Argument, on May 27, 1960, but this was also denied in the 


Commission's action of. July 20, 1960, as stated. 


| IV. Statement of Reasons For Appeal 


The aforesaid actions of the Commission are erroneous, contrary to 


law, and arbitrary and capricious for each of the following reasons: 

1. They denied Appellant the full and fair hearing to which it 
was entitled under the Federal Communications Act of 1934, as amended, and 
the Rules and Regulations of the Federal Communications Commission. 

2. Sections 1.106(b) (1) and (4) and 1.354(c) of the Commission's 
Rules and Regulations were adopted in a manner contrary to Section 4 (a) and 
(b) of the Administrative. Procedure Act (60 Stat. 237). 

3. They violate the due process clause of the Fifth Amendment 
to the Constitution of the United States. 

4. They are erroneous, arbitrary and capricious because contrary 
to action taken by ‘the courts and the Federal Communications Commission in 
similar situations. 

5. The Appellant is aggrieved and adversely affected, and the 
public. interest, concerned with the reception of efficient radio service, is 


adversely affected by the actions complained of. 


71 


V. Prayer For Relief 


\ 


THEREFORE, Appellant prays that this Honorable Court set aside, 


vacate, annul, and determine to be invalid the actions of the Federal Com 


munications Commission of April 27, 1960, and July 20, 1960, as set 


forth 


above and remand this action to the Commission with directions to carry out 


the _judgment, of this Court; and grant such other and further relief 


the Court may seem just and proper. 


UNITED STATES COURT OF APPEALS 
FQ THE DISTRICT OF COLUMBIA CIRCUIT 
No. 15,946 
Ridge Radio Corporation 
Appellant, 
v. 


Federal Communications Commission, 


WFYI YYW 


Appellee 


NOTICE OF INTENTION TO INTERVENE 
AND 


VERIFIED STATEMENT OF INTEREST 


I 


as to 


Come now Dr. E. Z. Eperjessy, Louis Popp, and William H. Myers, 


co=mpartners, d/b as Windber Community Broadcasting System, and, by their 


attorneys, file this Notice of Intention to Intervene in the above-captioned 


proceeding, pursuant to Sec. 402(e) of the Communications Act of 1934, as 


amended; and state that they will appear in this proceeding through 
said attorneys and will file briefs, submit oral arguments and take 


therein to the same extent as the other parties thereto. 


their 


part 
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II 

Intervenor's interest in this proceeding is that it is an appli- 
cant for the same facilities at Windber, Pennsylvania, as those for which 
appellant has applied. Intervenor's application has already been designed 
for hearing by the ‘Commission in a consolidated proceeding along with a 
number of other applications. The relief sought by appellant in this pro- 
ceeding is, in effect to have its application consolidated in the same 
hearing, so that it may obtain comparative consideration with that of Inter- 
venor . 

If the court were to reverse or modify the Commission's actions 
from which appellant has taken its appeal, and grant it the relief it has 
requested, Intervenor would be aggrieved and its intérest adversely effected 
in thats 

Substantial delay would result in the hearing 
on Intervenor*s application, which is now 
scheduled for November 7, with a pre-hearing 
conference scheduled for September 27. 
Intervenor would have the additional burden and 


expense of establishing, in said hearing, its 


comparative superiority over appellant as 2 


prospective radio licensee. 
Respectfully submitted, 
BE. Z. Bperjessy, Louis Popp, and 


William H. Myers, Co=-Partners, d/b as 
Windber Community Broadcasting System 
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IN: THE UNITED STATES COURT OF APPEALS: 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


RIDGE RADIO CORPORATION, 
Appellant, 


v. 


FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, Case No. 15,946 
EB. Z. Eperjessy, Louis Popp, and 
William H. Myers,sCospartnérs, d/b 
as WINDBER COMMUNITY BROADCASTING 
SYSTEM, 


FN BY YB YY Se 


Intervenor. 


PREHEARING STIPULATION 


I. Counsel for appellant, Ridge Radio Corporation; appeliee, 


Federal Communications Commission, and intervenor, Dr. E.°Z. Eper jessy, 


Louis Popp, and William H. Myers, d/b as Windber Community Broadcasting 


System, hereby stipulate that the issues presented by the above-entitied 


‘ 


case are as follows, it being agreed that the parties do not concede the 


correctness of any factual or legal premises which may be implicit in 


the formulation of the questions: 


1. Whether, under the circumstances here present, the 


Federal 


Communications Commission has so construed and applied its "cut-off" regu- 


lations as to deny the appellant administrative due process. 


2. Whether, under the circumstances here present, the 


Com= 


mission’s actions here appealed from deprive appellant of a right to a full 


and fair hearing under the Communications Act of 1934, as. amendéd, and. the 


Ashbacker doctrine. 
a 


II. Counsel for the parties further stipulate: 


(1) Appellant will serve and file its brief on or before 


December 20, 1960; appellee and intervenor will serve and file their briefs 
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on or before January 20, 1961; and appellant will serve and file its reply 
brief, if any, om or before January 30, 1961. 


(2) | The Joint Appendix will be filed on or before February 


6, 1961. References to the record appearing in the various briefs of the 
i ' 


parties shall be to the page numbers in the original record certified to 
this Court. In the printing of the Joint Appendix, there will be set forth, 
in addition to the consecutive numbering of the pages of the Joint Appendix, 
the original record page numbers in bold type and indented in a manner 
which will render it convenient for the Court to locate the pages referred 
to in the briefs. 

Respectfully submitted, 

Max D. Paglin 

Assistant General Counsel 

Federal Communications Commission 


Robert Bennett Lubic 
Attorney for Ridge Radio Corporation 


William P. Bernton : 
Attorney for B. 2. Bperjessy, 
Louis Popp, and William H. 
Myers, Co=partners, d/b as 
Windber Community Broadcasting 

System 


October 11, 1960 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 15,946 September Term, 


Ridge Radio Corporation, 


Appellant, 


Federal Communications Commission, 
Appellee, 


Dr. E. Z. Bperjessy, Louis Popp, and 
William H. Myers, co-partners, d/b/a 


Windber Community Broadcasting System, 
Intervenors. 


Before: Fahy, Circuit Judge, in Chambers. 


PREHEARING ORDER 


Counsel for the parties in the above-entitled case having submitted 


their stipulation dated October 11, 1960, pursuant to Rule 38(k) of the 


General Rules of this Court, and the stipulation having been considered, 
the stipulation is hereby approved, and it is 

ORDERED that the stipulation dated October 11, 1960, shall control 
further proceedings in this case unless modified by further order of 
this court, and that the stipulation and this order shall be printed 


in the joint appendix. 


Dated: October 13, 1960 


BRIEF FOR APPELLANT 
EEE —— 
IN THE UNITED STATES COURT OF APPEALS 5 5 2 
ee rcentortce pexa cincurr | Ute? State ee of ne 
| District af Columbia’ Ctreutq 
No. 15,946 FLED DEC 1 9 1960 
IN LE PTT I LLP ETE AEP IEE ELE LE i 
Spl hi Meniilp 
CLERK : 


rama 


RIDGE RADIO CORPORATION, 


Appellant 
Ve 


FEDERAL COMMUNICATIONS COMMISSION, 


Appellee, 
EB. Z. EBperjessy, 
Louis Popp and William H. Myers, 


Co=partners, 
d/o as Windber Community Broadcasting System, 


Intervenors. 


APPEAL FROM 
MEMORANDUM OPINIONS AND ORDERS 
OF 


FEDERAL COMMUNICATIONS COMMISSION 


STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Federal Communications Commission 
by its refusal to grant comparative consideration to appellant*s 
application and by its dismissal thereof without hearing has so 
construed and applied its "cut-off" regulations as to deny the 
appellant administrative due process? 

2. Whether, under the circumstances here present, 
the Commission's actions ere appealed from deprive appellant 


of a right to a full and fair hearing under the Communications 


Act of 1934, as amended, and the Ashbacker doctrine? 


JURISDICTIONAL STATEMENT . . 
STATEMENT OF THE CASE ...- 
STATUTES AND RULES INVOLVED 
STATEMENT OF POINTS ... - 
SUMMARY OF ARGUMENT . . 
ARGUMENT 
I. Introduction ...-+-++«-e++ee eee ee 
II. The Public Notice of July 30, 1959, failed to 
give notice that a cut-off date had been 
established for the filing of applications 
relative to the Windber-Westernport area . .- 
The Commission's construction and application 
of its cuteoff rules has denied appellant its 
right to administrative due process and de- 
prived it of the comparative hearing to which 


it is entitled 2... «eee ee seer veve 


CONCLUSION . +. ee we ee ee we eee ee ee eo eee 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,946 


RIDGE RADIO CORPORATION, 

Appellant 
v. 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
E. Z. Eperjessy, 
Louis Popp and William H. Myers, 
Co-partners, 


d/b as Windber Conmunity Broadcasting System, 


Intervenors. 


APPEAL FROM 
MEMORANDUM OPINIONS AND ORDERS 
OF 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a Memorandum Opinion and Order of °: 
the Federal Communications Commission, adopted April 27, 1960, (R.128+ 
133) denying appellant's Petition For Consolidation Into Hearing And 
Waiver Of Rules (R.77-92) and dismissing, without hearing, its appli- 
cation for a new standard broadcast station in Windber, Pennsylvania. 
(R.1-76) Appellant also appeals from the Memorandum Opinion and Order 
of the Commission, adopted July 20, 1960, (R.155-157) denying its Peti-~ 
tion for Reconsideration And Request For Oral Argument. (R.134=143). 
Jurisdiction to hear this appeal is conferred upon this Court |by 
Sections 402(b) and (c) of the Communications Act of 1934, as/amended 
(66 Stat. 718, 47 U.S.C. 402¢b) and (c)). Appellant is a person ag@ 
grieved by the action complained of within the meaning of Section 


402(b) (6) of the Communications Act of 1934, as amended. 


STATEMENT OF THE CASE 


The Cut-off Rules 


This case involves the application of the Commission's 
so-called cut-off rules relating to the processing of applications 
for standard broadcast stations relative to the Windber, Pennsyl- 
vania, ~ Westernport, Maryland, area. 

These cut-off rules were originally adopted by the 
Commission on April 8, 1959, pursuant to a Report and Order (App. 
AS) amending Sections 1.106(b)(1), 1.354 and 1.361(b) of its | 


Rules and Regulations in relation to broadcast license and hearing 


proceedings. Prior to these amendments, broadcast applications 


were consolidated into hearing with any and all previously filled 


conf licting proposals where tendered for filing not later than 
the date said'previously filed conflicting proposals were desig- 
nated by the Commission for hearing, pursuant to what is known as 
a 309(b) letter. 

Section 1.106(b)(1) (App. A2) altered this procedure 
in part by providing that no application would be, consolidated 
into hearing with previously filed applications unless filed by 
the day preceding the date designated by public notice as the 
day any one of said previously filed applications would be avail- 
able and ready for processing. Section 1.106(b) (4) CApp- A3) 
states that any mutually exclusive application filed after the 
cut-off date prescribed in Section 1.106€b) (1) will be dismissed 
without prejudice and will be eligible for filing only after a 
decision is rendered by the Commission with respect to the prior 
application or applications. 

Seétion 1.354(c) (App. A3) authorizes the Commission's 


Broadcast Bureau to group together for processing, applications 


which involve interference conflicts where it appears that they 


must be designated for hearing in a consolidated proceeding. To 
implement this the Commission is required to periodically publish 
a public notice listing applications which are near the top of 
the processing line and establishing a date on which said appli- 
cations will be considered available and ready for processing 
and by which date applications must be filed if they are to be 
grouped with any of the listed applications. 

Section 1.361(b) (App. A4) provides that the Commis=- 


sion will not consider any application as being mutually exclu= 


sive or in conflict with the application under consideration 
unless such other application was tendered for filing by the day 

preceding the day designated by public notice in the Federal Regis- 
ter as the day the application under consideration is available and 


ready for processing. 


The Proceedings Before The Commission 


On July 30, 1959, by Public Notice, (R,194=199), the 
Commission, pursuant to newly amended Section 1.354¢c), published 
a list of 50 standard broadcasting applications that would be 
considered ready and available for processing by September 5, 1959, 
and gave notice that any other applications, “in order to be con= 
sidered with any application appearing on the attached list,"(R.194) 
must be tendered for filing at the offices of the Commission jin 
Washington, D. C., not later than the close of business on September 
4, 1959. Included among. the 50 listed applications were proposals 
by Charlottesville Broadcasting Corporation (hereinafter Charlottes~ 
ville), licensee of radio station WJMA, Orange, Virginia, 1340 kc, 
and WKRZ, Incorporated, (hereinafter WKRZ), licensee of radio 
station WKRZ, Oil City, Pennsylvania, 1340 kc, for increased |signal 
coverage. None of these 50 applications bore any relationship with 
the Windber ~ Westernport area, nor did they include any proposals 
which, if granted, would cause or receive electrical or other 
interference to or from any standard broadcast station that might be 
authorized to operate on 1350 kc in either community. 

At the time of issuance of said Public Notice, there was 
on file an application by Gosco Broadcasters, a partnership (herein- 


after Gosco), for authority to construct a new standard broadcast 


station on 1350 kc in Windber, Pennsylvania. (R.164-180) l/ This 
application was not included in the list of 50 applications append= 
ed to the Commission's Notice of July 30th; it lacked any inter= 
fering conflicts with any of the above 50 applications. 

Subsequent to the Public Notice of July 30th, namely, 


on August 25, 1959, = ten days before the expiration of the cut- 


off date specified in the Notice = Connellsville Broadcasters, 


Incorporated Chereinafter Connellsville), licensee of radio sta=- 
tion WCVF, Connellsville, Pennsylvania, filed an application for 
increase in its facilities on 1340 kc. (R-200-207) No public 
notice was ever issued by the Commission establishing a cut-off 
date with respect to Connellsville or applications in conf lict 


with the Connellsville proposal as such. 


—————— 


yy In the proceedings before the Commission, appellant 
alleged that the Gosco application was filed in viola=- 
tion of the fiduciary duty owing to appellant by Fred 
Glosser, one of the partners in Gosco, and by Joseph 
Pelletier, its engineer. In March of 1958, a group of 
individuals, including Glosser and Pelletier, entered 
into an agreement for the organization of appellant and 
for the establishment of a broadcast station in Windber, 
Pennsylvania. The appellant was formally incorporated on 
August 21, 1958, with Glosser as president=-chairman of 
the board of directors and Pelletier as a director. 
Bngineering studies were prepared by Pelletier for’ use 
in connection with the proposed application for the 
station. Thereafter, without the knowledge of the other 
stockholders of appellant, the Gosco application was 
filed with the Commission by Glosser and three others. 
The engineering data was prepared by Pe lletier and was 
similar to the studies prepared by hin for appellant. 
It was not until August, 1959, that other stockholders 
became aware of the breach by Glosser and Pelletier of 
their fiduciary duties. They immediately retained coun 
sel, instituted proceedings for the reorganization of 
appellant and election of new officers and directors, 
and filed the application which is the subject of this 
proceeding. 


Thereafter, on September 3, 1959, Cumberland Valley 
Broadcasting Corporation (hereinafter Cumberland), filed an 
application for a new radio station to operate on 1350 ke in 
Westernport, Maryland, and on the following day, September 4, 
1959, Windber Community Broadcasting System (hereinafter Windber 
Community), the intervenor here, filed for similar facilities|in 
Windber, Pennsylvania. As in the case of Gosco and Connellsville, 
no public notice was issued by the Commission establishing a ¢cut- 
off date with respect to applications in conflict with or mutually 
exclusive to the Cumberland or Windber Community proposals. 

Finally, having completed its reorganization in conform- 


ance with the lengthy and rigid requirements of the Pennsylvania 


corporate law, (see footnote 1, supra), appellant on November| 23, 


1959, filed its application with the Commission for authority] to 
construct a new standard broadcast station on 1350 ke in Windber, 
Pennsylvania (R.1=76). 
It is conceded that the applications of Gosco, Cumberland, 
Windber Community and appellant are mutually exclusive. A grant to 
one would preclude a grant to any one of the others. As in the 
case of Gosco, there are no electrical or other interference 
conflicts between the proposals of appellant, Cumberland and 
Windber Community, and any of the 50 applications appearing on the 
list appended to the Public Notice of July 30, 1959. 
The proceedings were in this posture when on January 
7, 1960, the Commission issued a letter (R.208-244) in purported 
compliance with the requirements of Section 309(b) of the Communi- 


cations Act of 1934, as amended, preliminary to consolidation of 29 


applications ‘in a hearing proceeding to determine which should be 
granted.” (R.208). 

Among the applications listed in the 309(b) letter 
were those of Charlottesville and WKRZ (listed in the Public 
Notice of July 30th); an application for increased power by 
Martinsburg Broadcasting Company (hereinafter Martinsburg) , 
licensee of WEEM, Martinsburg, West Virginia, 1340 kc, because 
of possible interference with the Charlottesville, proposal; 
Connellsvillets application — because of a possible conflict with 
WKRZ and Martinsburg above; and the applications of Gosco, Cumber= 
land and Windber Community because of possible interference with 
the Connellsville proposal and mutual exclusivity with each other. 
Appellant's application, notwithstanding that it was mutually 
exclusive with the Gosco, Cumberland and Windber Community pro= 
posals and in possible conflict with Connellsville, was not in= 
cluded in the 309(b) letter. Thus by a chain linking reaction of 
Charlottesville with Martinsburg with Connellsville with Gosco, 
Cumberland ahd Windber Community, the applications thereof were 
grouped into a consolidated hearing. 

Promptly thereafter == on January 28, 1960 —= appellant 
filed a petition with the Commission requesting that its application 
be consolidated for hearing with the Gosco, Cumberland, Windber 
Community and other proposals and that a 309(b) letter be issued 
to it. (R.77-92) It alleged inter alia that the Gosco, Cumberland 
and Windber [Community applications were mutually exclusive with its 
application and that unless its application were grouped for hearing 


with these other applications it would for all practical purposes be 


denied a full and fair hearing. It alleged further that no cut-off 


date had been established under the Commission's Rules for the filing 


of applications in conflict with the Gosco, Cumberland and Windber 


Community applications; that its application was timely filed 


that the cut-off date designated in the July 30th Public Notice 
applied only to applications which were in conflict with the 50 
applications listed in that notice and that neither its application 
nor those of Gosco, Cumberland or Windber Community involved inter- 
ference conflict or were mutually exclusive with any of those 50 
applications; that the filing of the Connellsville application 
could not operate to create a cut-off date; that the Rules of 
the Commission should not be construed and applied in such a 
manner as to deny appellant*s right to administrative due process; 
and that a denial of appellant's petition would deprive it of | the 
right to a full and fair hearing to which it was entitled under 
the Communications Act of 1934, as amended, and the Ashbacker 
doctrine. 
On April 27, 1960, the Commission adopted a Memorandum 
Opinion and Order denying appellant's petition and dismissing, 
without hearing, appellant's application. (R.128133) The Comnis~- 
sion stated that the 29 applications listed in the 309(b) letter of 
January 7, 1960, were grouped together as a result of the Pubjlic 
Notice of July 30, 1959, and ruled that appellant’s application 
could not be considered therewith because it was not filed by 
September 4, 1959, the cut-off date prescribed in the July 30th 
Public Notice. The Commission recognized that appellant's appli- 
cation was not in conflict with the 50 applications listed on 
July 30th but held that the notice contained therein was app 


cable to appellant's application because of the filing, prior 


September 4, 1959, of the conflicting application of Connells~ 
ville. It stated that "an applicant, who fails to file promptly 
must assume the risk that a conflicting application may be filed, 
and that as a late filed applicant, it must stand aside while the 
earlier filed application has the opportunity to be considered." 
(R.131) Although no Public Notice had been issued establishing 

a cut-off date with respect to the mutually exclusive Gosco, 
Cumberland and Windber Community proposals and the possible 
conflicting application of Connellsville, the Commission neverthe- 
less, relying upon Section 1.106(b)(4) of its Rules, dismissed 


the application of appellant. 


Appe Llant thereafter filed a petition for reconsidera~ 


tion (R.134-143) which was denied. (R.155-157) The Commission 
reiterated that appe llant*s application should “have been filed 
by September’ 4, 1959, to have received the consideration requested 
since another application was filed on August 25, 1959, (Connells- 
ville), which would have linked the Ridge application to the group 


having a September 4, 1959, cut-off date."(R.157) 


| Events Subsequent To The Commission's Action 


On August 5, 1960, the Commission released an Order 
designating for hearing in a consolidated proceeding the various 
applications listed in the 309(b) letter of January 7, 1960, CFCC 
60-9423 Dockets No. 13711 et al.). A prewhearing conference 
thereafter was held, as a result of which on September 28, 1960, 
an order was issued by the Hearing Examiner grouping the applica- 
tions into three divisions for hearing purposes. Group I included 


the applications of WKRZ, Connellsville, Gosco, Windber Community 
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and Cumberland. Group II included Martinsburg and Charlottesville. 
The order recited that Group I was linked with Group II by the 
Connellsville and Martinsburg applications. ‘(Docket No. 13711 
et al.) 

Thereafter, on October 5, 1960, WKRZ petitioned for 
severance of its application from the multi-party proceeding and 
for an immediate grant on the ground that no interference would 
be caused to any of the other parties by its proposed operations. 
(Dockets No. 13711, 13714). The petition recited: “In summary, 
it causes no interference to any existing stations. Secondly, 
and most significantly, it causes no interference to any proposed 
operation." The Broadcast Bureau, on October 18, 1969, filed ja 
Statement in support of WKRZ*s petition and recommended that it 
be granted (Dockets No. 13711, 13714). 

On November 21, 1960, Charlottesville filed a similar 
petition asking for severance and for a grant without hearing, 
The petition alleged that there was “insignificant interference" 
and "that agreements have been expressly entered into between 
Station WJMA (Charlottesville) and Stations * * * * WEPM (Martins- 
burg) * * * for acceptance of each otherts interference operating 
with daytime power of 1 kw."" The Broadcast Bureau has also recom= 
mended grant of this petition. (Dockets No. 13711, 13712). 

On November 30, 1960, a Joint Petition was filed by 


Gosco and Windber Community requesting the Commission to approve an 


agreement between them for the withdrawal of the Gosco application 


and to enter an order dismissing the Gosco application (Dockets No. 


13711, 13729, 13736). On the same day, another Joint Petition was 


il 


filed between Cumberland and Windber Community asking that the 
Cumberland application be also dismissed upon the basis of a 


similar agreement. 
STATUTES AND RULES INVOLVED 


The 'applicable sections of the Communications Act and 
of the Rules of the Federal Communications Commission are set 
forth in the Appendix to this brief. 

STATEMENT OF POINTS 

1. ‘The Commission erred in holding that the cut-off 
date designated in its Public Notice of July 30th applied to 
appellant*s application. 

2. The Commission erred in refusing to consolidate 
for hearing appellant's application with the Gosco, Cumberland 
and Windber Community applications. 

3. The Commission has denied the appellant administra- 
tive due process by the manner in which it construed and applied 
its cut-off regulations. 

4.! The action of the Commission in dismission appel- 
lant*s application has deprived appellant of the right to a full 
and fair hearing to which it is entitled under the Communications 


Act and the Ashbacker doctrine. 


SUMMARY_OF_ ARGUMENT 


The sole question before the Court is whether the Commis= 


sion erred in refusing to ‘grant appellant comparative hearing rights 


vis-d<vis the applications of Gosco, Cumberland and Windber Communi- 


ty. The Commission claims that appellant, by failing to file its 
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application prior to September 5, 1959, was precluded from compara~ 
tive hearing status therewith. It is appellant's contention that 
the July 30th Public Notice (which created the September 5th cut-off 
date) failed to give timely and adequate notice in respect to |the 
filing of applications for a new broadcast station in the Windber =~ 
Westernport area. The only notice given was in respect to the 50 
applications listed on the appendix to that Public Notice. 
Comparative hearing rights between mutually exclusive 
applicants are inherent to broadcast proceedings. This does not 
infringe upon the right of the Commission to design its own proced= 
ures in accordance therewith, as long as they are reasonable in 
application. A reasonable reading of the Commission*s Public Notice 
of July 30, 1959, in the light of its Rules and Regulations, ¢learly 
indicates that the notice contained therein was intended only /in 
respect to those applications specifically mentioned therein. 
The Commission cannot read into the wording of its Rules language 
which is not there and thus violate appellant's comparative hearing 
rights. The effects of this are borne out by the events occurring 
subsequent to the Commission's actions herein. The Commission has 
obviously fallen into the error of equating a comparative hearing 
with a consolidated hearing. This is not so. One is required by 
statute whereas the othér is left to administrative enactment. 
Appellant has been denied its comparative hearing rights. 


The denial of a hearing, granted by statute, is a denial of due 


process of law. L. B. Wilson, Inc. v. Federal Communications 


Commission, 83 U.S. App. D.C. 176, 170 F.2d 793, 802. The Commis= 


sion has thus deprived appellant of its right to administrative due 


process. 


ARGUMENT 
I 


Introduction 


Since the Supreme Court's decision in Ashbacker Radio 
Corporation v. Federal Communications Commission, 326 U.S. 327, 
the law has been settled that a bona fide application for a station 
license, timely filed and mutually exclusive with another applicae 
tion under consideration, may not be dismissed without comparative 
hearing. The Commission must grant @ hearing to all applicants 
prior to a grant to ore. This is a rule of substance and not of 
procedure. Delta Air Lines v. Civil Aeronautics Board, 97 U. S. 
App. D. C. 4, 228 F. 2d 17, 21. 

In the present matter there are four mutually exclusive 
applications involving the Windber-Westernport area =~ those of 
appellant, Gosco, Cumberland and Windber Community. All of these 


applications were filed prior to January 7, 1960, By its 309(b) 


letter of January 7, 1960, the Commission initiated the machinery 


for consolidating three of these proposals into a hearing proceeding, 
with twenty-six other applications, to determine which should be 
granted. The 309(b) letter did not include appellant's applica= 
tion and thereby clearly indicated that appellant's application 
would not be granted comparative consideration with those appli= 
cations with which it was mutually exclusive. Any doubt as to 

the Commission's intentions to exclude appellant from comparative 
consideration was dispelled by its action here when it not only 


denied appellant's petition for consolidation but dismissed its 
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application without hearing. The Commission attempts to justify 


its refusal of comparative consideration by claiming that the 


Public Notice of July 30, 1959, established a cut-off date 


applicable to appellant's application and that inasmuch as its 
application was filed subsequent to that date, it was not timely 
filed. 

Appellant does not question the authority of the 
Commission, in the interest of orderly administration, to prer 
scribe regulations which establish reasonable cut-off dates for 
the filing of applications. It recognizes that if a cut-off date 
is properly established, tardily filed applications are not en- 
titled to a comparative hearing. Federal Broadcasting System] v. 
Federal Communications Commission, 96 U.S. App. D.C. 260, 225/F. 
2d. 560, cert. den. 350 U.S. 923. Appellant insists, however, 
that the notice establishing a cut-off date in the interest of 
orderly procedure must be timely and adequate. And, it must be 
issued in conformity with the Commission's published Rules and 
Regulations. The question involved herein therefore may be 
simply stated - did the Commission's Public Notice of July 30, 
1959, contain sufficient notice as to appellant, in conformity 
with the Commission's Rules and administrative due process, that 
a September 4, 1959, cut-off date had been established with respect 
to the submission of applications for the construction of a stand- 
ard broadcast station on 1350 kc in the Windber-Westernport area? 
If the Public Notice of July 30, 1959, did not give or constijtute 
such notice, then the Commission violated the doctrine of Ashbacker 


by its refusal to grant comparative consideration to appellant's 
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application and by its dismissal thereof without hearing. 


II. 


The Public Notice of July 30, 1959, failed to give 
otice that a cut-off date had been established for 


eC i as mdhbere 


he filing of applications relative to the Windber~ 


the ‘filing of applica) 0) $ ee 
Westernport area- 

When an administrative body acts judicially, timely 
and adequate notice are indispensable to due process. Magnolia 
Petroleum Company v- Carter Oil Company, 10 Cir., 218 F. 2d 1, 
6, cert. den. 349 U.S. 9163; Parker _v. Lester, 9 Cir., 227 F. 2d 


708, 716; Detrio v- United States, 5 Cir., 264 F. 2d 658, 662; 


Unity School of Christianity v. Federal Radio Commission, 62 U.S. 


App. D. C. 52, 64 F. 2d 550. The sine qua non of notice is its 
informative monition. The notice must fairly advise all parties 
concerned of the action proposed to be taken. If it does not, 
the due process requirement of adequate notice has not been com= 
plied with. 2 Merrill on Notice, 3757, p.174. Appellant clearly 
was entitled to be fairly advised that a cuteoff date has been 
established in respect to the area in which it is interested. 

Cf. Morgan v.- United States, 304 U.S. 1, 18-19. 

Measured by these standards, it is clear that no notice 
was issued by the Commission establishing a cut-off date for the 
filing of applications involving the Windber-Westernport area. 

The only notice upon which the Commission relies is the Public 
Notice of July 30, 1959. But that Public Notice by its very terms 
established a cut-off date only in respect to the 50 applications 
listed in the appendix thereto. The Commission expressly announced 


that the 50 listed applications would be considered ready for 
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processing and that “an application, in order to be considered 


with any application appearing on the attached list" Cunderscoring 
supplied) (R.194) must be tendered for filing not later than the 


close of business on September 4, 1959. Under that Notice, appel- 
lant was fairly advised that if its proposed application conflicted 
with any of the 50 listed applications and it thus desired its 
application to be grouped for consideration therewith, it was 
incumbent upon appellant to file its proposal by September 4, 
1959. 
But there was nothing in the Public Notice which fairly 
advised appellant that a cut-off date was established with respect 
to applications for the Windber-Westernport area. The Gosco appli~ 
cation was on file when the Public Notice was issued. But the Public 
Notice did not list the Gosco application. Nor was any other] appli- 
cation listed which, if granted by the Commission, would create an 
interference conflict with a station operating on 1350 kc in [the 
Windber-Westernport area. In fact, none of the proposals relative 
to the use of the 1350 ke frequency in the Windber-Westernport area 
were in conflict with any of the 50 listed applications. 
Appellant accordingly had no interest in any of the 50 
listed applications. It had no concern with respect to the treat~ 
ment accorded or the disposition made of those applications. | It 
was not and did not desire to be a party in interest therewith. 
Its only concern was with respect to applications possibly in 
conflict with the proposal it was preparing. And as stated, jno 


such application was listed among the 50 proposals appended to the 


Public Notice of July 30, 1959. If the Commission intended by its 
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Public Notice of July 30th to establish a cut-off date for the 
Windber-Westernport area, why was not the Gosco application appended 
thereto? 

The ‘subject Public Notice can only be read as establish= 
ing a cuteoff ‘date with respect to the 50 listed applications 
and applications directly in conflict therewith. It cannot be 
read as establishing a cut~off date with respect to other applica=- 
tions without such conflict. The purpose of notifying applicants 
respecting a cut-off date for the Windber-Westernport area - in 
regard to their fundamental Ashbacker rights - was not satisfied 
by this notice; it gave no such information. It therefore is 
apparent that no cut-off date was established with respect to 
proposals affecting the Windber-Westernport area. Appellant's 


application accordingly was timely filed and the Commission was 


not justified in its refusal to grant appellant a comparative 


hearing vis-a-vis the other Windber-Westernport applications. 


Itt. 


‘The Commission's construction and application 
lof ats cut-off rules has denied appellant its 


‘right to administrative due process and de rived 
Zt of the comparative hearing to which it is 
entitled. 

In denying appellant's petition for consolidation and in 
dismissing sua Sponte and without hearing its application, the Com= 
mission was unable to point to any language in the Public Notice of 
July 30th which fairly advised the appellant that a cut-off date was 
established for the Windber-Westernport area. It was immaterial, in 
the Commission's view, that the applications listed in the Public 


Notice did hot affect this area. It was also immaterial, according 
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to the Commission, that the Gosco application was not listed in 
the Public Notice. The Commission reasoned under its published 
Rules "that the determination as to whether an application is 
entitled to consideration with another application in no way turns 
upon the fact of notice or lack thereof that a conflicting appli- 


cation has been filed." (R.131) Thus, the Commission asserts, an 


applicant may be deprived of its comparative hearing rights 


e 
vis-a-vis any and all mutually exclusive applications even 


though none of these mutually exclusive applications have been 
listed in a Public Notice as ready for processing. 

It is sufficient, the Commission says, if a Public 
Notice is issued listing any application, even though the listed 
application is not in conflict with and actually foreign to the 
proposals involving the Windber-Westernport area. Thus once @ 
Public Notice is issued listing any application as ready for pro=~ 
cessing and designating a cut-off date in respect thereto, in|order 
to insure against possible forfeiture, a proposed applicant for a 
license to operate a station in an unrelated area acts at his 
peril if he does not rush in and file his application by the date 
designated in the Public Notice. He runs the risk, the Commission 
maintains, of a subsequently filed application involving a third 
area tying together by way of conflict the listed application) with 
the unrelated area. In such cases, if the Broadcast Bureau decides 
to group together for processing applications involving the three 
areas, the applicant for the unrelated area (Windber-Westernport 
here) who has not filed by the deadline date will have forfeited 


not only his right to have his application grouped for processing 
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with the listed and linking applications but also his right toa 
comparative hearing prior to a grant in his desired area. 

The ‘Commission's interpretation of the effect of its 
Public Notice of July 30, 1959, is unreasonable. It frustrates 
the express command of Section 309(b) of the Communications Act, 
(App.Al) as it then read, 2/that notice must be given to all parties 
in interest prior to designation of an application for hearing. 
Section 309(b) requires a comparative hearing between mutually 
exclusive applicants and Ashbacker construes this as absolute ex=- 
cept when precluded by orderly administrative procedure. But there 
was no orderly procedure in this case in respect to notifying appel- 
lant of its comparative hearing rights vis-a-vis Gosco, Cumberland 
or Windber Community. None of these applicants were listed in 
the July 30th Public Notice. The Commission cannot cure this 
deficiency in notice by the subsequent issuance of a 309(b) letter 
listing these applicants. 

The Public Notice of July 30th recited that it was issued 
pursuant to Section 1.354(c) of the Commission's Rules. This section 
authorizes (but does not require) the Broadcast Bureau “to group 
together for processing applications which involve interference 
conflicts where it appears that the applications must be designated 


for hearing in a consolidated proceeding." (App.A3—-4) Neither 


Section 1.354(c), nor for that matter any other provision of the 


Commission's Rules, grants any authority to the Broadcast Bureau 


aaa 


2/ Section 309(b) of the Communications |; 
Act has been subsequently amended by Public 
Law 86<572, Section 4, effective December 12, 1960. 
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to group for processing applications not involving interference 
conflicts. Further, neither Section 1.354(c) nor any other published 
Rule of the Commission prescribes what “applications must be designa~ 
ted for hearing in a consolidated proceeding.* 
On July 30, 1959, the only application on file rela= 
tive to the Windber-Westernport area was the Gosco application. 
This application concededly did not involve any interference con= 
flicts with any of the 50 applications listed in the Public Notice. 
Accordingly, as the situation stood on June 30, 1959, the Gosco 
application could not be grouped for processing with any of the 
listed applications. And no Notice was ever issued by the Com=- 
mission designating a deadline for the filing of mutually exclu- 
sive applications therewith. Had the situation remained unchanged, 
the Commission would be obliged to concede that the Public Notice 


of July 39th did not, under its Rules, establish a cut-off date 


in regard to applications mutually exclusive with the Gosco ie 


posal. The Commission would have been obliged to treat appellant 
as a party in interest with Gosco and the other Windber-Western= 
port area applications, to include appellant's application in any 
subsequent 309(b) letter, and grant appellant a full and fair 
comparative hearing vis~i-vis Gosco, Cumberland and Windber 
Community. 

The due process requirement of adequate notice is point- 
less without meaning for such notice to be sufficient at the time 
of issue so as to inform all parties concerned, then and there, of 
their rights. 2 Merrill on Notice, 6789, p.262. It is evident that 


the Public Notice of July 30th neither in fact nor when considered 


in the light of Section 1.354(c) of the Commission's Rules, informed 
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appellant that a cut-off date had been established with respect 

to applications not in conflict with the 50 listed applications. 
The efficacy of the Public Notice must be determined by the situa~ 
tion existing ‘on the day it was issued. A prospective applicant 
was put on notice to examine the 50 applications listed therein 
and determine whether his proposal was in conflict therewith. By 
reason of the [provisions of Section 1.354(c), we assume arguendo 
that he may even have been obliged to examine other applications 
filed prior to that date to ascertain whether any of them linked 
his prospective proposal to the listed applications. But having 
made such an examination and having satisfied himself that there 
was then existing no direct or indirect conflict, he was entitled 
to defer the filing of his application and rely upon subsequent 
Commission Notices as to when other applications would be availa=- 
ble for processing. Section 1.354(c) did not place upon an appli- 
cant the onerous duty to examine all applications filed after July 
30th to determine whether a chain was being established which 
conceivably might link its application to any of the 50 so listed. 
The Public Notice of July 30, 1959, cannot by reason of events 
occurring on ‘August 25, 1959, = twenty-six days later = be converted 
into an adequate notice to appellant, that its Ashbacker rights 
were in jeopardy. 


The Commission action here is contrary, to the plain 


meaning and purpose of Sections 1.361(b) and 1.106(b)(4) of its 


Rules. These are the rules which set forth the procedure relative 
to the timely filing of mutually exclusive applications. In Section 
1.361(b), the Commission prescribed explicitly that it will not 


consider any other application as mutually exclusive with any 
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application under consideration unless such other application jwas 
tendered for filing by “the day preceding the day designated by 
public notice in the Federal Register as the day the application 
under consideration is available and ready for processing.” Cunder~ 
scoring supplied) CApp.A4). And Section 1.106(b)(4) provides that 
any mutually exclusive application filed after the date prescribed 
in Section 1.106(b)(1) will be dismissed without prejudice and 
will be eligible for filing only after a final decision has been 
made with respect to the prior application. The clear command of 
these Sections is that a public notice must be issued listing | the 
"application under consideration" and setting up a cut-off date 
with respect to that application. Applications not filed by the 
designated date will not be considered as mutually exclusive to 
the “application under consideration" and will be dismissed 
without prejudice. The “application under consideration" here is 
that of Gosco, Cumberland or Windber Community and being mutually 
exclusive with the application of appellant as well as each other's, 
the doctrine of Ashbacker comes into effect. Thus a comparative 
hearing prior to a grant in the Windber-Westernport area is incum=- 
bent since these applications were not under consideration on|July ~ 
30, 1959. Under the express language of the Commission's Rules, the 
Commission was required to list one of those applications in a 
Public Notice before Sections 1.106(b)(4) and 1.361(b) became 
operative. No question of timely filing can arise until such|a 
notice has been issued. The Conmission having established this 


procedure, it was bound to observe it. Service v. Dulles, 354 U.S. 


363, 3723 United States v. Shaughnessy, 347 U.S. 260, 266-67. 


To paraphrase borrowed language from this Court in 
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jefferson Amusement Company _v- Federal Communications Commission, 


96 U.S. App. D.C. 375, 226 F. 2d 277, 279-280, no one tcould reason=- 
ably be expected to think from the wording" of Sections 1.106(€b) C4) , 
1.106(b)(1) and 1.361(b) that an applicant's Ashbacker rights would 


be destroyed by a public notice containing no reference to any 


conflicting or mutually exclusive application. “The language warns” 


that applications must be timely filed in relation to mutually 
exclusive applications listed in a Public Notice. "“Bairly read", 
these sections do not say what the Commission says they do and the 
"meaning should not be extended beyond its fair reading. For 

doubts should be resolved in favor of disposition of cases on 

their merits" rather than on procedural points. Thus the Commission's 
action must be set aside as “based upon a legally erroneous appli- 
cation of its Rules. 

It\is clear that the Commission has read into its Rules 
language which simply is not there. The vice of the construction 
and application of the Rules in the present case. is vividly demon= 
strated by the events subsequent to the Commission's action. 

It should be noted that on August 25, 1959, only ten 
days prior to the deadline prescribed by the July 30th Public Notice, 
Connellsville filed its application for increased signal coverage. 
It was this ‘application upon which the Commission relied as creating 
the link bringing the Windber-Westernport area applications under 
the "umbrella" of the July 30th Public Notice. The Connellsville 
application, according to the Commission's staff, contained an 
interference conflict with the proposals of WKRZ and Charlottes- 
ville (through Martinsburg) on the one hand and Gosco, Cumberland 


and Windber Community on the other, thus justifying the grouping 
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for processing of the three sets of applications. But, as stated 
supra, WKRZ and Charlottesville have petitioned for severance of 
their applications from the multi-party proceeding-on the basis of 
de minimis interference. The Broadcast Bureau has recommended that 
these petitions be granted. If the WKRZ and Charlottesville appli- 
cations are severed then the only links between the Windber-Western= 
port area applications and the Public Notice of July 30th have been 
dissolved. Still, under the Commission's reasoning, appellant is 
precluded from its Ashbacker rights visqa~vis the other Windber- 
Westernport area applicants. A construction of the Commission's 
Rules permitting such an unjust result is manifestly unreasonable. 
It follows that to support the Commission's action herein 
is to invite subterfuge into the law of Federal Communications. To 
borrow from the Commission's analogy in its Memorandum Opinion and 
Order dismissing appellant's application, (R. 131) if B has no 
direct conflict with A but can be tied thereto by X, what better 
way to insure against a comparative hearing then by inducing K to 
file - at the same time as B - a sham application and preferably on 
the last date of A*s cut-off period. C (as corresponding to appel~ 


lant*s position herein) is ‘thus effectively precluded from compara= 


tive consideration with B and X can later safely withdraw a linking 


proposal leaving the application of B without opposition. ere is 
some indication that this procedure may have already begun. 
The error of’ the Commission is compounded by the fact 
that the Gosco and Cumberland applications have been withdrawn, © 
leaving only the Windber Community application in the group being 
considered. This application was filed on September 4, 1959, the 


deadline day set forth in the Public Notice of July 30th. In 
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re jecting appéllant*s contention of insufficient notice and opportuni= 
ty to file its application, the Commission stated that “since notice 
that the conflicting application of Gosco had been filed was made 
public on May 18, 1959," (R.131) there was no merit to this argument. 
The Gosco and Cumberland applications have fallen by the wayside; 
Windber Community stands alone. Yet appellant had no notice of the 
Windber Community application prior to September 4, 1959. 

The Commission has obviously fallen into the error of 
fully equating the provisions of its Rules, in respect to consolida= 
tion procedures, with comparative hearing rights as granted by 
Section 309(b) of the Communications Act and confirmed by the 
Ashbacker decision. A right to consolidation with other applica- 
tions ina proceeding affecting a number of areas is not necessarily 
co-extensive with a right to comparative hearing. Federal Communi- 
cations Commission v. W. J: Re: The Good Will Station, Inc., 337 U. 
S. 265, 283; Eastern Air Lines v. Civil Aeronautics Board, 100 U.S. 
App. D. C. 184, 243 F. 24 607. By the same token, the discretionary 
right of the Commission to adopt its own procedures for consolida- 
tion purposes does not confer upon the agency the power to preclude 
comparative hearing rights thereby. Promulgation of procedure for 
one does not necessarily mean promulgation of procedure for the 
other. One /is governed by procedural rules established by delega~ 
tion whereas the other is specifically guaranteed by statute. In 
cases involving a number of areas, joined by reason of interference 
conflicts, the Commission may refuse to consolidate all applications 
as long as it preserves intact the comparative hearing rights of 


mutually exclusive applicants, National Airlines, Inc. v. Civil 
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Aeronautics Board, 101 U. S. App. D. C. 345, 249 F. 2d 13. The 
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Commission has not prescribed by its Rules that it will consolidate 
into one proceeding all applications which are in conflict. In- 
stead, Section 1.106(a) of its Rules provides that applications 


which present conflicting claims will be consolidated “where 


such action will best conduce to the proper dispatch of busine! 


and to the ends of justice." (undersgoring supplied) (App.A2). 
This clearly announces that an invariable rule has not been 
established in regard to the joinder of all mutually exclusive 
applications in a consolidated proceeding. Instead, the Commis= 
sion reserves the right to provide comparative consideration to 
mutually exclusive applications by some other procedure. 
A reading of the Commission's Report and Order revig~ 
ing its processing procedure for standard broadcast applications 
establishes that this differentiation between comparative hearing 
rights and consolidation rights has been maintained. The Commis~- 
sion stated that the consolidation rights of a new application 
would be governed by the earliest action with respect to one of 
the earlier filed applications and warned applicants that “if 
application B is timely filed for consideration with application 
A and application C is not timely filed for consideration with 
application A, application C will not be consolidated in the 
hearing on applications A and B even though it were timely filed 
as to B." (App.Al0). The Report and Order is significant for | what 
it did not say. There is nothing therein holding that in the event 
the applications of B and C contain mutually exclusive proposals, 
Cts mutual exclusivity with B will be disregarded and C*s appli- 
cation dismissed without hearing. The silence of the Commission 


on this point is vital. The Ashbacker rights guaranteed to an 
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applicant are too important to be destroyed by silence. If the 
Commission intended by its amended Rules that the Ashbacker rights 
would be lost through the operation of an interlinking reaction of 
interference conflicts, it should have said so in plain and under- 
standable language. This it has not done in either its published 
Rules or the Report and Order establishing these Rules. Thus, 

the Commission's construction of the effect of its Rules and the 
Public Notice of July 30th cannot be upheld. 

Appellant here is not concerned with having its appli-~ 
cation considered with any of the listed applications appended to 
the July 30th Public Notice. It does not desire to delay action 
on those applications. It does not ask for a comparative hearing 
with respect thereto. The Commission is free to process these 
applications lwithout consideration of appellant's proposal. But 
when the Comhission has reached the stage of considering which 
applicant shall be granted a construction permit on 1350 ke in 
the Windber-Westernport area, it is incumbent that appellant be 


given a full and fair hearing on its application prior to such 


grant. This is what is guaranteed to appellant by the Ashbacker 


—— a 


doctrine and under a proper construction of the Commission's 


Rules. 


Conclusion 
The interpretation and application by the Commission 
of its cut-off regulations and of the July 30th Public Notice was 
erroneous. ‘By its actions, the Commission denied to appellant 


administrative due process and the full and fair comparative hearing 


to which it was entitled under Section 309(b) of the Communications 
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Act and the Ashbacker doctrine. The Commission should be dire¢ted 


to reinstate appellant's application and to grant appellant a full, 


and fair comparative hearing thereon prior to grant of a construc- 


tion permit on 1350 ke in the Windber-Westernport area. 
Respectfully submitted 


ROBERT BENNETT LUBIC 

ISADORE G. ALK 1124 Frick Building 
1026 Woodward Building Pittsburgh 19, Pennsylvania 
Washington 5, D. C. Attorney for Appellant 
Of Counsel Ridge Radio Corporation 


December 14, 1960 


APPENDIX 


COMMUNICATIONS ACT of 1934, 48 Stat. 1064, as amended, 47 U. S} C. 151 


et_seq.: 
Section 309(b) , 47 U. S. C. §309(b) s 


If upon examination of any such application the Commission 
is unable to make the finding specified in subsection (a), it shall 
forthwith notify the applicant and other known parties in interest 
of the grounds and reasons for its inability to make such finding. 
Such notice, which shall precede formal designation for/a hearing, 
shall advise the applicant and all other known parties in interest 
of all objections made to the application as well as the source and 


nature of such objections. Following such notice, the applicant 


shall be given an opportunity to reply. If the Commission, after 


considering such reply, shall be unable to make the finding speci=~ 
fied in subsection (a), it shall formally designate the| application 
for hearing on the grounds or reasons then obtaining and shall noti- 
fy the applicant and all other known parties in interest of such 
action and the grounds and reasons therefor, specifying) with par= 
ticularity the matters and things in issue but not inciuding issues 
or requirements phrased generally. The parties in interest, if any, 
who are not notified by the Commission of its action with respect to 
a particular application may acquire the status of a party to the 
proceeding thereon by filing a petition for intervention showing 

the basis for their interest at any time not less than ten days 


prior to the date of hearing. Any hearing subsequently| held upon 
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such application shall be a full hearing in which the applicant 

and all other parties in interest shall be permitted to participate 
but in which both the burden of proceeding with the introduction of 
evidence upon any issue specified by the Commission, as well as the 


burden of proof upon all such issues, shall be upon the applicant. 


COMMISSION RULES AND REGULATIONS 
Section 1,106 (a): 

The Commission, upon motion or upon its own motion, will, 
where such action will best conduce to the proper dispatch of busi~ 
ness and to the ends of justice, consolidate for hearings 

-(D)' Any cases which involve the same applicant or 
involve substantially the same issues, or 

(2) Any applications which present conflicting claims. 
Section 1.106 (b)¢1)3 

In broadcast cases, no application will be consolidated 
for hearing with a previously filed application or applications 
unless such application, or such application as amended if amended 
so as to require a new file mmber, is substantially complete and 
tendered for filing by whichever date is earliers(i) the close of 
business on the day preceding the day the previously filed appli- 
cation or one of the previously filed applications is designated 


. for hearing; or (ii) the close of business on the day preceding 


the day designated by public notice published in the Federal Regi= 


ster as the day any one of the previously filed applications is 
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available and ready for processing. 
NOTR; Subdivision (ii) of this subparagraph applies only 

to standard broadcast applications for new stations or for major 

changes in the facilities of authorized stations. See also Section 


1.354(c) and (h) and Section 1.361¢b). 


Section 1,106(b) (4) 3 


Any mutually exclusive application filed after the date 
prescribed in subparagraphs (1), (2), or (3) of this| paragraph 
will be dismissed without prejudice and will be eligible for 
refiling only after a final decision is rendered by the Commission 
with respect to the prior application or applications or after 
such application or applications are dismissed or removed from 


the hearing docket. 


Section 1.354(c) : 


Applications for new stations or for major| changes in 


the facilities of authorized stations are processed as nearly 


q . 
as.possible in the order in which they are filed. Such appli- 


cations will be placed in the processing line in numerical se- 
quence, and are drawn by the staff for study, the lowest file 
number first. Thus, the file number determines the jorder in 
which the staff"s work is begun on a particular application. 

There is one exception theretog the Broadcast Bureau is authorized 
to group together for processing applications which involve 


interference conflicts where it appears that the applications 
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must be designated for hearing in a consolidated proceeding. In 
order that those applications which are entitled to be grouped for 
processing may te fixed prior to the time processing of the earli~ 


est filed application is begun, the Commission will periodically 


publish in the Federal Register a Public Notice listing applica= 


tions which are near the top of the processing line and announcing 

a date (not less than 30 days after publication) on which the listed 
applications will be considered available and ready for processing 
and by which applications must be filed if they are, to be grouped 


with any of the listed applications. 


Section _1.361(b): 

In making its determinations pursuant to the provisions 
of paragraph (a) of this section, the Commission will not consider 
any other application, or any other application as amended if 
amended so as to require a new file number, as being mutually ex- 
clusive or in conflict with the application under consideration 
unless such other application was substantially complete and 
tendered for filing by whichever date is earlier: (1) the close 
of business on'the day preceding the day on which the Commission 
takes action with respect to the application under considerations 
or (2) the close of business on the day preceding the day designated 
by public notice in the FEDBRAL REGISTER as the day the application 
under consideration is available and ready for processing. 

NOTE: Paragraph (b)(2) of this action applies only to stand- 


ard broadcast applications for new stations or for major changes in 
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the facilities of authorized stations. See also Sec 


1.106(b)(1) and 1.354(c) and (h). 


OTHER AUTHORITIES 


Report and Order, 18 RR_1565, PCC 59=315 


By the Commission: Chairman Doerfer absent. 


1. The Commission has under consideration se Rules 


governing the processing of standard broadcast applications 
(Section 1.354) and the timely filing of standard broadcast 
applications for comparative consideration and consolidation for 
hearing with applications already on file (Sections | 1.106€b) (1) 
and 1.361¢b)). 
2. The Commission has been concerned for some time about 
the continuously mounting backlog of applications for new or major 
changes in standard broadcast facilities and the time elapsing 
between the filing of such applications and Commission action 
thereon by either grant or designation for hearing.| The number of 
pending applications has reached an all-time high, and applicants 
must now expect to wait from seven months to a year for action on 
their applications after filing. During the past yPar the rate of 
filing has increased substantially, and there is no) reason to be~ 
lieve that there will be any significant decrease in the near 
future. Despite the assignment of more engineers to the processing 
line and the improvement of processing techniques, we are faced 


with the possibility that the application backlog will even exceed 
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its present size and that even greater delay will ensue before 
applications can be acted upon unless additional steps are taken 
to meet the problem at this time. It is, therefore, incumbent 
upon us to reexamine our processing procedures to determine to 
what extent amendments may ameliorate or eliminate the reasons for 
the increasing backlog. 

3. There are at present almost 3,500 outstanding authori- 
zations for standard broadcast stations. With this number of 
authorizations and the continuous flow of applications for new 
facilities, it is understandable that the processing time of an 
individual application will necessarily be substantially greater 
than it was ten years ago if for no other reason than that the 
study of interference conditions is far more complex. As a result 
of this increase in the average processing time, it has followed 
that the time during which applications are pending in the Com=- 
mission has been steadily increasing, and it is axiomatic that the 


longer an application is pending, the greater is the possibility 


that it will become involved in a conflict with a later filed ap~- 


plication or applications. When such conflict appears, there is 
still further delay during which additional complications are 

likely to develop, before the application may be even designated 

for hearing because of the procedural requirements of Section 309(b) 
of the Communications Act. Inasmuch as under our present procedures 
(Sections 1.106(b)(1) and 1.361Cb) of the Commission's Rules) an 


application is entitled to consideration with a prior filed 
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application or applications if it is on file by the close| of busi- 
ness on the day before the prior filed application or applications 
are granted or designated for hearing, it has not been unusual 
that an application, which has been completely processed and is 
ripe for action, must be reprocessed in:consideration of a newly 
filed application or applications. 
4. Burther, since under Section 1.311 of the Rules an 

application may be freely amended as a matter of right at) any time 
before it is designated for hearing, reprocessing of an applica~ 
tion under consideration has been necessary because of amendments 


not only to other applications but even to the very application 


itself. Thus, it has not been uncommon that an ae had to 


be reprocessed many times before action could be taken thereon bee 
cause of new filings and amendments to pending applications. In- 
deed, it appears that for several months the Commission's staff 
has been engaged in the constant reprocessing of the same 400 or 
so applications, which either have been taken from the top of the 
processing line or have been grouped for study with the older 
applications because of conflicts, with little or no hope that the 
various groups of conflicting applications may be designated for 
hearing so long as amendments oie 3 be filed. For each 
amendment affecting radiation, however minor, requires further 
study to determine whether new conflicts have been created or 

some existing conflicts may have been resolved.. As an example, 


during a recent 30 day period more than 300 applications /were at 
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least partially processed by the engineering staff to determine 

the effect of amendments or new filings on interference conditions. 
During that same period only 33 applications were placed on the 
Commission’s agenda, and, more significantly, although not a single 
application was removed from the top of the processing line, the 
number of applications under study increased because of the neces= 
sity of grouping additional applications with those already under 
study. 

5. The situation outlined above has seriously impaired the 
handling of applications for new or changed standard broadcast 
facilities, and has been very wasteful of the time of the Commis= 
sion’s staff. It is now clear that there can be no improvement in 
the status of the processing line unless applications may be pro= 


cessed to a conclusion without interruption and the necessity of 


reprocessing because of new filings and amendments to pending 


applications; including those in the processing state. 

6. We have carefully considered many proposals for afford- 
ing a protected status to applications which have been on file for 
- a long period of time and have concluded that the following plan 
would be most conducive to the public interest and most equitable 
to the applicants, both new and old. Periodically, the Commission 
will publish in the Federal Register a list of applications which 
are near the top of the processing line and announce a date (not 
less than 30 days after publication) by which applications must be 


on file if they are to be considered with any of the listed 
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applications. In order to carry this plan into effect we are 
amending Section 1.354(c) of our Rules by the addition of a sen= 
tence thereto and are making necessary changes in Sections 1. 106d) 
(1) and 1.361(b). We are contemporaneously publishing the first 
Public Notice pursuant to the amendment, listing all applications 
which have been taken from the top of the processing line and /the 
50 applications which are next in line, and announcing May 15, 
1959, as the date by which applications must be filed if they 
to be entitled to consideration with those on the list. 
7. It is to be noted that the "cut-off" dates set for 
Sections 1.106€b)(1) and 1.361¢b), as amended, are stated in [the 
alternative, whichever is earlier: (1) the close of business jon the 
day before action on the earlier filed application, oF (2) the 
close of business on the day before the date fixed by the Public 
Notice. Thus, the date fixed by the Public Notice is no guargnty 
that an application will be entitled to consideration with listed 
applications if filed by that date, put rather is the last possi= 
ble filing date for comparative consideration even if the earlier 
filed application has not been acted upon by that time. Potential 
applicants, as in the past, must be guided in their decisions as 
to filing their applications by the public notices of the accept= 
ance for filing of compe ting applications and the status of) the 


processing line. 


8. It is also to be noted that according to the language 


and intent of Section 1.106Ck) (1), as amended, the consolidation 
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rights of a new application are governed by the earliest action 


(designation for hearing or listing in a Public Notice) with re= 


spect to one of the earlier filed applications. Thus, contrary 


to the present procedure, if application B is timely filed for 
consideration with application A, and application C is not timely 
filed for consideration with application A, application C will 
not be consolidated in the hearing on applications A and B even 
though it were timely filed as to B. 

9. We believe that the rule changes already noted will be 
of some assistance in reducing the backlog of standard broadcast 
applications, but we strongly feel that there will be no substan= 
tiel reduction unless steps are also taken to alleviate the im- 
pact of constant amendment of applications on the processing 
line. Amendments with respect to frequency, power, and antenna 
system have been an even greater reason for delay,in the process=~ 
ing of applications than the filing of new applications. Moreover, 
when an application, which has reached the processing stage, is 
amended to change the frequency requested, the work done in the 
study of interference conditions is entirely wasted. Therefore, 
we are amending Section 1.354(h) to provide that a new file number 
will be assigned to an application when it is amended to change 
its engineering proposal other than with respect to the type of 
equipment specified. The assignment of a new file number will 
not only result in the removal of an application from the pro- 


cessing stage to the bottom of the processing line, but will also 
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cause the amended application to lose its right to consideration 
with applications having a protected status. In short, any appli- 
cation which has been assigned a new file number will be treated 
as though it were a new application filed on the day of its 
amendment, and its rights will be determined accordingly.| This 
intention is made clear in amended Sections 1.106(b)(1) and 1,361€b). 
We are also making appropriate editorial changes in Section 1.354(b) 
of the Rules. 
10. We believe that the adoption of the foregoing amendments 
to the Commission's Rules will be of gteat assistance in obviating 
the delays in the processing of standard broadcast applications 
and that the public interest, convenience, and necessity will be 
served thereby. If they are to receive the full benefits of the 
new procedure, it behooves all applicants to reexamine their pro= 


posals and make any amendments they deem necessary or advisable 


before the new rules become effective. Likewise, potential api 


cants would be well advised to make certain that their applications 
are in good order before filing, since in both cases later amend= 
ments may result in delay that could have been avoided. 

11, Inasmuch as the amendments herein ordered are procede 
ural in nature, compliance with the requirements of Sections 4(a) 
and (b) of the Administrative Procedure Act is not required, 

12. Authority for the adoption of the amendments herein 
is contained in Sections 4(i), 5€e) and 303C€r) of the Communica- 


‘tions Act of 1934, as amended. 
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13. In view of the foregoing, IT IS ORDERED, That, 


effective May 16, 1959, Sections 1.106(b)(D), 1.361€b) and 


1.354 of the Commission*s Rules ARE AMENDED as set forth in 


the attached Appendix. 


FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 


Adopted: April 8, 1959 


Released: April 9, 1959 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
The statement of facts presented by the appellant is 
argumentative, contains extraneous material, and therefore 
fails to present with sufficient clarity the significant 
chronology of events leading up to this appeal. Accordingly, 
the appellee is submitting the following counterstatement. 
This is an appeal from a Memorandum Opinion and Order 


of the Federal Communications Commission, released May 2, 


1960, denying a request by the Ridge Radio Corporation 


("Ridge") to have its application considered with other 


mutually exclusive applications for Windber, Pennsylvania, 
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and, at the same time, dismissing the application pursuant to 
the Commission's Rules; and from a Memorandum Opinion and 
Order, released July 22, 1960, denying the Ridge petition for 


reconsideration of the Commission's May 2, 1960 actions. 


In the context of this appeal, Ridge cuastenses tre 
1 
propriety of a rule making action of the Commission — 


establishing a new procedure for the processing of applications 
for standard broadcast stations, the so-called new "cut-off" 
rules. To place the Commission's “cut-off" rules in proper 
perspective, we believe that a description of the background 
of, and the policy considerations which led to, the determina-—- 


tions here under review, will be of assistance to the Court. 


A. Preliminary Statement 


Under the Commission's basic procedures, adopted as a 
result of the Supreme Court decision in Ashbacker Radio Corp. 
v. Federal Communications Commission, 326 U.S. 327 (1945), 
applications for new broadcast facilities which are mutually 


exclusive (in the sense that interference considerations will 


1/ In a Report and Order (26 FCC 369; 24 F.R. 2831; 18 Pike & 
Fischer, R.R. 1565), released April 9, 1959, reconfirmed on 
reconsideration in a Memorandum Opinion and Order (26 FCC 530; 
18 Pike & Fischer, R.R. 1568h} released May 14, 1959, Copies 
of these foregoing orders, as well as copies of related 
Memorandum Opinions and Orders denying petitions by the 
Federal Communications Bar Association, the Association of 
Federal Communications Consulting Engineers, and the Community 
Broadcasters" Association, Inc., for the postponement of the 
effective date of the amended rules, were lodged with the 
Court on February'6, 1961, in Case No. 15,714, James H. Ranger, 
et_al.. d/b/a Radio Cabrillo v. Federal Communications 
Commission. 
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permit a grant of only one application) are considered 
together in consolidated proceedings. (See Sections 1.106(b)(1) 
and 1.361(b), 47 C.F.R. 1.106(b)(1), 1.361(b)). Prior to their 
amendment, the rules permitted the filing of new conflicting 
applications or the amendment of pending applications) at any 
time prior to the day before the Commission's taking jaction 
on the principal application, The Commission found that this 
procedure resulted in the filing of an almost endless chain 
of new applications and amendments which, in each instance, 
required a new engineering study by the Commission's |staff, 
resulting in the delay of action on all related applications. 
Frequently, applications ripe for action would be returned to 
the processing line because at the “eleventh hour” a |new 
conflicting application, or a conflicting amendment to an 
existing application, was filed. Upon being re-processed and 
made ready for Commission action, these applications |were 
once again met by a new conflicting application or amendment. 

As the Commission pointed out in its Report and |Order 
amending the rules (18 Pike & Fischer, R.R. 1565, 1566), 
although more than 300 applications were partially processed 
by the Commission's engineering staff during a 30-day period 
to determine the effect of new filings or amendments |on 
interference conditions, only 33 of these were placed on the 
Commission's agenda for action. During that same period, 


not a single application was removed from the top of| the 


processing line for action, Nevertheless, the number of 
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applications under ‘study increased because o.*the necessity 
of grouping additional applications with those already under 
study. This situation seriously impaired the handling of 
applications for new or changed standard broadcast facilities, 
and was very wasteful of the time of the Commission's staff. 
It was, therefore, clear to the Commission that there could 
be no improvement in the status of the processing line unless 
applications could ‘be processed to a conclusion without 
interruption and the necessity of re-processing because of 
new filings and amendments to pending applications; including 
those in the processing state, 

The Commission found that, by reason of these procedures, 
its backlog of pending applications -- which could not be 
processed to fruition because of the necessity of re-process- 
ing of new filings’ and amendments -- had increased to the 
point where an applicant had to wait for seven months to a 
year for action, a’ delay which it concluded was neither 


conducive to the public interest nor equitable to the 


applicant, The situation became so critical that it was 


concluded that, unless a new procedure was immediately 
devised, the logjam of applications threatened to paralyze 
the processing line, thereby preventing the Commission from 
fulfilling its statutory obligations, The Commission accord- 
ingly felt that the situation called for drastic changes in 


its processing rules, and inherent in the amendments was 
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the philosophy that no applicant should be permitted |to delay 
action on other applications by the late filing or amendment 
of his proposal. 

In order to minimize this “chain reaction” re-processing 
of applications, the Commission amended its “cut-off" rules 
to provide for the periodic publishing in the Federal 
Register of a list of applications which were near the top of 
the processing line and for the announcement of a date (not 
less than 30 days after publication) on which the listed 
applications will be considered ready and available for 
processing. 

Section 1.106(b)(1), 47 C.F.R. 1.106(b)(1), was jamended 
to provide that no application will be consolidated for 
hearing with a previously filed application or applications 


unless it is on file by the close of business on the |day 


preceding the day “the previously filed application or one 


of the previously filed applications is designated for hear- 
ing," or by the close of business on the day preceding the 
day "designated as the day any one of the previously /filed 
applications is available and ready for processing.” 
(Emphasis added.) Thus, the right of an applicant to 
consolidation in hearing is determined by whether its 
application is timely filed with respect to the earliest 
filed application appearing on the list, and not whether it 


is timely filed with respect to other applications ultimately 
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the philosophy that no applicant should be permitted |to delay 
action on other applications by the late filing or amendment 
of his proposal. 

In order to minimize this “chain reaction" re-processing 
of applications, the Commission amended its "cut-off" rules 
to provide for the periodic publishing in the Federal 
Register of a list of applications which were near the top of 
the processing line and for the announcement of a date (not 
less than 30 days after publication) on which the listed 
applications will be considered ready and available for 
processing. 
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to provide that no application will be consolidated for 
hearing with a previously filed application or applications 
unless it is on file by the close of business on the |day 
preceding the day “the previously filed application or one 
of the previously filed applications is designated for hear- 


ing,” or by the close of business on the day preceding the 


day "designated as the day any one of the previously |filed 


applications is available and ready for processing.” 
(Emphasis added.) Thus, the right of an applicant to 
consolidation in hearing is determined by whether its 
application is timely filed with respect to the earliest 

filed application appearing on the list, and not whether it 


is timely filed with respect to other applications ultimately 


-6- 
included in the hearing. For example, an application X is 
filed for the frequency 1450 ke in City A and is included in 
a public notice; an application Y for the frequency 1460 ke in 
City B is filed on the day before the "cut-off", thereby 
entitling Y to consolidation. Subsequently, an application 
Z is filed for the ‘frequency 1460 ke in City B, which is not 
mutually exclusive with X, but is mutually exclusive with Y. 
Application Z would have been timely filed if X had not been 


included on the "cut-off" list. Under the amendment of 


Section 1.106(b)(1), Z is not entitled to consolidation with 


X and Y. 

In amending its “cut-off” rules, the Commission 
realized "that hardships would result in individual cases" 
(18 Pike & Fischer), R.R. 1568, 1568c¢). But it concluded, 
after carefully considering many alternatives, "that 
drastic changes were necessary if there was to be any 
substantial improvement in the status of the standard 
broadcast processing line." (18 Pike & Fischer, R.R. at 
1568a). In short, recognizing that the "cut-off" procedure 
may exclude from consideration applications actually filed 
with the Commission, it took this admittedly drastic action 
in the over-riding interest of the efficient and expedi- 
tious processing of properly and prior filed applications, 
and in the interest of the public waiting for the institu- 


tion of a new or improved service. (See Sections A4(i), 


a= 
4(j) of the Communications Act, 47 U.S.C. 154(i), 154(j).) 


In so doing, the Commission weighed, on the one hand, the 


rights of the excluded applicant and the public interest in 
having the best qualified licensee, and, on the other hand, 
the rights of the protected applicant and the public 
interest in the expeditious handling of applications. 
It is against this background that the validity jof the 
Commission's action amending its “cut-off” rules must be 
viewed, and the propriety of the dismissal of appellant's 


application must be judged. 


B, Statement of Facts 
Pursuant to its amended “cut-off” rules, the Commission 
on April 9, 1959, commenced publishing periodic lists jof 
broadcast applications considered ready and available for 
processing. On July 30, 1959, by Public Notice (R. 194-199) 
(24 F.R. 6248) it published a second list ef 50 applications 
that would be considered ready and available for processing 
by September 5, 1959, and advised potential applicants that: 
- - - an application, in order to be considered with 
any application appearing on the attached list, must 
be substantially complete and tendered for filing at 
the offices of the Commission in Washington, D.¢C., 
no later than the close of business on September 4, 
1959, or if action is taken by the Commission on any 
listed application prior to September 4, 1959, no 
later than the close of business on the day preceding 
the day on which action is taken. (R. 194) 
Among the applications listed in the July 30th Public 


Notice were applications by the Charlottesville Broadcasting 
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Corporation ("Charlottesville"), licensee of Station WIJMA, 
Orange, Virginia (R. 196), and WKRZ, Inc., licensee of 


Station WKRZ, Oil City, Pennsylvania, both requesting an 


increase in power on the frequency 1340 ke (R. 198). 


Prior to the issuance of the aforesaid notice, an 
application was filed on May 15, 1959, by Fred Glosser, 
Isadore Glosser, Sidney Ossip and Herbert Sinberg, d/b/a 
Gosco Broadcasters! ("Gosco”), requesting a construction 
permit for a new standard broadcast station to operate in 
Windber, Pennsylvania, on 1350 kc, Public Notice was 
issued on May 18, 1959, of the acceptance for filing of 
this application. Following the issuance of the July 30th 
Public Notice, on August 25, 1959, Connellsville Broad- 
casters, Inc. ("Connellsville"), licensee of Station WCVF, 
Connellsville, Pennsylvania, filed an application requesting 
an increase in power on the frequency 1340 ke. On September 
3, 1959, Cumberland Valley Broadcast Corporation 
("Cumberland"), filed an application requesting a construc 
tion permit for a new station to operate in Westernport, 
Maryland, on 1350 ke and, on the day following, September 4, 
1959, E.J. Eperjessy, Louis Popp and William H. Myers, d/b/a 
Windber Community ‘Broadcast System ("Community"), also filed 
an application requesting a construction permit for a new 
station on 1350 k¢ to operate in Windber, Pennsylvania. 

On November 23, 1959, seventy-nine (79) days subsequent 


to the September 4th “cut-off" date, Ridge filed with the 
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Commission its application requesting a construction [permit 
for a new standard broadcasting station to operate on 1350 ke 
in Windber, Pennsylvania (R. 1-76). 


On January 7, 1960, pursuant to the requirements of then 


Section 309(b) of the Communications Act of 1934, as amended, 
/ 


47 U.S.C. SOS the Commission advised twenty-nine (29) 
applicants, as well as other known parties in interest, as 
to why the Commission was unable to conclude at that time 
that a grant of their applications would serve the public 
interest; and, since the twenty-nine (29) proposals involved 
mutual interference, a consolidated hearing would be required 
to determine which should be granted (R. 208-244), Included 
among the list of twenty-nine (29) applications were those 
of Charlottesville (R. 210) and WKRZ (R. 212), which jappeared 
among the list of applications published in the Commission's 
July 30th Public Notice; the Connelisville application (R. 235) 
because of objectionable interference it would cause to WKRZ; 
and the applications of Gosco (R. 230), Cumberland (KR. 239), 
and Community (R. 242), because of objectionable interference 
they would cause to the Connellsville proposal and, being 
mutually exclusive, to each other. 
The Ridge application was not listed among the twenty- 
nine (29) to which the Commission's 309(b) letter was directed, 
27 Section 309(b) was amended by Section 4, Public Law 86-572, 


effective December 12, 1960. It is the former Section 309(b) 
which pertains here, 
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by reason of its being untimely filed, i.e., on November 23, 
1959, subsequent to the Commission's September 4th "cut-off" 
date. 

On January 28, 1960, Ridge filed a petition (R. 77-92) 
requesting that its application be consolidated in hearing 
with the applications of Gosco, Community, both applicants 
for a new station at Windber, Pennsylvania, and the other 
proposals involved in the Commission's January 7, 1960, 
309(b) letter. In its petition, Ridge asserted, among 
other things, that its application should not have been 
excluded from consideration in the Commission's 309(b) 
letter, because it was not in direct conflict with any 
application listed in the July 30th Public Notice. It 
claimed that it was “cut-off" from consideration only 
because applications with which it was in direct, conflict 
(i.e., Gosco, Cumberland and Community), were filed on or 
before September 4, 1959, and indirectly conflicted with 
applications on the list. Ridge therefore claimed that it 
was not given timely notice and reasonable opportunity to 
be heard in the hearing on the Gosco, Cumberland and 
Community applications; and that this denial constituted a 
denial of due process. 


Oppositions to the Ridge petition were filed by Gosco 


(R. 98-105) and Community (8. 106-116), om February 18, 


1960; to which pleadings Ridge replied on March 3, 1960, 


(R. 119-127). 
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In a Memorandum Opinion and Order, released May 


the Commission denied the Ridge petition for consolid 


and waiver of the Commission's “cut-off" rules, and d 


the Ridge application pursues to Section 1.106(b) (4) 
3 


Rules, 47 C.F.R. 1.106(b)(4) (R. 128-133). In its 


and Order, the Commission rejected the Ridge contenti 


the "cut-off" rules apply only to applications which 


direct conflict with the listed applications, 


2, 1960, 
ation 
ismissed 
of its 
Opinion 
on that 


are in 


The Commission 


referred to its Report and Order promulgating the new “cut- 


off" rules (18 Pike & Fischer, R.R. 1565) wherein it 


stated that, according to the language and intent of 


“cut-off" rule amendments, “the consolidation rights 


had 
the new 


of a 


new application are covered by the earliest action (designa- 


tion for hearing or listing in a public notice) with 


to one of the earlier filed applications.” (R, 131; 


Pike & Fischer, R.R. at 1567.) 


concluded that, since the applications listed in the 


respect 


see 18 


The Commission accordingly 


Commission's January 7, 1960, Section 309(b) letter had a 


September 4, 1959, “cut-off” date, the Ridge application, 


filed on November 23, 1959, was not entitled to consideration 


with the earlier filed twenty-nine (29) applications 


3/ Section 1.106(b)(4) provides that: 


exclusive app 


“Any mutually 


(ibid). 


lication filed after the close of business on the 


day preceding the day designated by Public Notice published in 
the Federal Register as the day any one of the previously 


filed applications is available and ready for proces 
be dismissed without prejudice and will be eligible 


f 


ing, will 
or refiling 


only after a final decision is rendered by the Commission with 
respect to the prior application or applications or after such 


application or applications are dismissed or removed 
hearing docket.” 


from the 
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With reference to Ridge's claim of insufficient notice, 
the Commission stated its view that notice or lack thereof 
that a conflicting application had been filed is not determi- 
native of the question whether an application is entitled to 
consideration with ‘another conflicting application (R. 131). 
The Commission again referred to its Report and Order, 
released April 9, 1959, wherein it apprised potential 
applicants that the date fixed by a public notice is no 
guarantee that an application will be entitled to considera- 
tion with any listed application if filed by that date, but 
rather is the last'possible filing date fer comparative 
consideration (R. 132, see 18 Pike & Fischer, R.R. at 1567). 
The Commission accordingly concluded that (R. 133): 

Since the Ridge application was not timely filed 
under the cut-off provisions of the Rules to be 
considered with the applications listed in the 309(b) 
letter of January 7, 1960, and since it is mutually 
exclusive with the applications of Gosco and 
Community listed therein, the application must be 
dismissed under the provisions of Section 1,106(b) (4) 
of the Rules... 

On May 22, 1960, Ridge petitioned the Commission for 
reconsideration of the denial of its petition for consolida- 
tion and simultaneously requested oral argument (R, 135-143). 
An opposition to the Ridge petition was filed by Gosco on 
June 9, 1960, (R. 145-150), which was adopted and joined in 
by Community in the pleading filed June 17, 1960, (R. 151- 


154). In a Memorandum Opinion and Order, released July 22, 


1960, the Commission denied the Ridge petition for 
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reconsideration (R. 155-157). The Commission reconsidered 
Ridge's request for waiver of the rules and coneluded that, 
even assuming that Ridge's allegations purporting to show 
“good cause” for waiver were substantiated, they did not 
constitute a valid bais upon which to grant Ridge'‘s request 
(CR, 157). In dealing with Ridge’s petition, the Commission 
did not deal further with matters pertaining to the inter- 
pretation and validity of its “cut-off" rules (see R. 156), 
in view of Ridge's concession in its petition for reconsid- 
eration that it “has no quarrel with the intent of these 
amendments but questions the /Commission's/ inflexible 
position regarding waiver thereof.” (R. 136.) 

Ridge filed its Notice of Appeal on August 18, 1 
Community, pursuant to the provisions of Section 402( 
the Communications Act, 47 U.S.C. 402(e), filed a Not 


of Intention to Intervene on September 16, 1960. 


SUMMARY OF ARGUMENT 
I. 

The Commission's determination that its “cut-off” 
rules are intended to, and do apply to applications which 
are in indirect conflict with listed applications, was 
clearly consistent with the language of its rules, and was 


reasonable and sound. The Commission's Report and Order 


(18 Pike & Fischer, R.R. 1565) clearly sets forth a 
ed 


considerations which led to the adoption of the amen 
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"cut-off" rules and the objectives the Commission sought to 
accomplish concerned, in principal part, the elimination of 
late filed applications indirect] in conflict with listed 
applications. The constant re-processing of these earlier 
applications, necessitated by late or delayed filing of new 
applications, was one of the principal causes of the 
continuously mounting backlog of applications which required 
the imposition of a firm and specific “cut-off rule. 
Appellant's argument to the contrary misconstrues the clear 
and unequivocal language of the rules, and the history of 
their decisional interpretation since their adoption. See 
Bowles v. Seminole Rock Co., 325 U.S. 410 (1945), Its own 
failure to comply with the Commission's Rules cannot, 
therefore, be asserted as grounds for a claimed deprivation 


of administrative due process. 


II. 
The notice actually given appellant under the 
Commission's Rules was all that it was entitled to, and 
those rules conflict neither with due process nor with any 


other statutory or constitutional requirement. The decisions 


of this Court make it perfectly clear that a potential 


applicant has no right to rely on the lapse of any particular 
period of time, beyond 30 days, and no right to complain if a 
change in Commission procedures or a waiver of certain 


procedures by the existing parties suddenly shortens the 
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period during which he has an opportunity to file. F 


Broadcasting System, Inc. v. Federal Communications 
Commission, 96 U.S. App. D.C. 260, 225 F. 2d 560 (195 


ederal 


9); 


Plains Television Corp. v. Federal Communications Commission, 


__ *U.S. App. D.C. ____, 278 F. 2d 854 (1960). Ridge 
received more specific and definite notice that its a 
tion would be “cut-off” than it would have received u 
clearly valid rules which existed prior to the recent 
amendments. On May 18, 1959, approximately 3% months 
to the September 4th "cut-off" date, Ridge was given 
of the filing of the mutually exclusive Gosco applica 
Ridge was thus put on notice that its right to compar 
consideration with Gosco would be “cut-off" either on 
date the Gosco application was acted upon or on a dat 
subsequently specified by public notice. The Public 
of July 30, 1959, further put Ridge on notice that it 
right to comparative consideration with Gosco would b 
“cut-off” on September 4th, if any interlinking appli 
was filed before the September 4th “cut-off" date, Fi 
the Commission's Public Notice of August 28, 1959, 
disclosed that the Connelsville application had been 
tendered for filing which in fact linked the Gosco ap 
tion to the July 30th Public Notice. On that day, Ri 
was thus informed that its opportunity to file would 


"cut-off" on September 4th. Such specific notice wen 


here 
pplica- 


nder the 


prior 
notice 
tion, 
ative 
the 
e 
Notice 


s 


cation 


nally, 


plica- 
dge 
be 


t far 
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beyond anything which the appellants in the Federal or the 


Plains cases received. In any event, even if Ridge were in 


the status of that small class of potential applicants whom 
the Commission’s new rules may deprive of the notice they 
previously had, its claim would be without merit. Although 
notice to potential applicants is undoubtedly desirable in 
order to afford the Commission the opportunity to select 
the best qualified applicant and the proposal which attains 
the most efficient and equitable use of radio frequencies, 
these objectives have never been regarded as constituting 
the whole of the public interest without regard to the 

need for finality and expedition in the Commission's 
procedures. Obviously, neither the public interest, nor 
equity to any applicant can be achieved if the Commission 
finds itself so hamstrung by the attempt to give notice 

and an opportunity to file that it is unable to act. The 
validity of the Commission's judgment that the public 
interest required the amended rules has not been impugned 


by the appellant's claims. 
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ARGUMENT 
Introduction 
To recapitulate, the Commission in a Report and Order, 
adopted April 8, 1959, amended its "cut-off" rules (Sections 
1.106(b) (1), 1.354 and 1.361(b), 47 C.F.R. 1.106(b), 1.354, 
1.361(b)), effective May 16, 1959, to establish a new proced- 
ure for the processing of applications for standard broadcast 
stations. The rules, as amended, provide, in substance, that 
the Commission will periodically publish in the Federal 
Register a list of applications which are near the top of the 
processing line and announce a date (not less than 30 days 
after publication) on which the listed applications will be 
considered ready for processing. 
Under the amended rules, all applications which desire 
to be considered in the same proceeding with any gne/of the 
listed applications must have been on file by the following 
dates, whichever is earlier: (1) the close of business on 
the day before action, i,e., grant or designation for hearing, 
on the earlier filed application, or (2) the close of business 
on the day before the date fixed by the Public Notice pub- 
lished in the Federal Register. 
The rules further provide that any application which 


is not substantially complete and tendered for tiling by the 
oe 


earlier "cut-off" date, or which is amended in major| respect 


after the earlier date, will not be entitled to consolidation 
in a hearing involving any of the listed applications. 


We shall show that the Commission's interpretation of 
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the applicability of its rules, in light of their intendment, 
was reasonable and proper; and that lack of notice to appellant 
that the September 4th "cut-off" date applied to timely filed 
applications involving the Windber~-Westernport area was 
irrelevant to the determination that appellant was not entitled 
to comparative consideration with the conflicting Gosco, 
Cumberland and Community applications. 
I. THE COMMISSION'S INTERPRETATION OF ITS 
“CUT-OFF” RULES AS APPLYING TO APPLICA- 
TIONS INDIRECTLY IN CONFLICT WITH LISTED 
APPLICATIONS IS REASONABLE AND PROPER. 
The gravamén of Ridge's appeal is that, having filed 
its application on November 23, 1959, prior to the issuance 


of the Commission's Section 309(b) letter of January 7, 1960, 


it was timely filed because the September 4th "cut-off" date 


did not apply to its application. In support of this position, 


Ridge alleges that its application was not in direct conflict 
with any published in the list of July 30th, as being ready 

and available for processing on September 5, 1959, but only 
that its application came in conflict with others filed on or 
before the "cut-off" date, in a chain of interlinking appli- 
cations. In its brief (p. 7), Ridge presents a factual 
situation to show the chain of connection, and alleges (Br. 

16) that it had no direct interference problem with and, 

hence, "no interest in" any application on the list of July 
30th. Therefore, Ridge urges, in accordance with its erroneous 


interpretation of the rules, that the September 4th “cut-off” 
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date did not apply to its application because that date was 
only designed to foreclose the filing of applications which 
were in direct conflict with one of the applications | listed 
in the July 30th Public Notice (Br. 17). 
Ridge would have the Court ignore the plain intendment 
of the rules, clearly set forth by the Commission in|its 
Report and Order (18 Pike and Fischer, R.R. 1565) wherein it 
not only specifically included the “indirect™ confli¢t situ- 
ation (id. at 1567), but wherein it graphically described the 
undesirable situation which had arisen by virtue of the very 
practice here followed by Ridge ~- which situation the 
amended "cut-off" rules were intended to eliminate. | Further, 
Ridge's contention that the “cut-off” rules apply only to 
applications which are in direct conflict with listed appli- 
cations contradicts the clear and unequivocal language of 
Section 1.106(b)(1) of the Rules which provides thatr 
In order that those applications which are 
entitled to be grouped for processing may 
be fixed prior to the time processing of 
the earliest filed application is begun, lew 
Commission will periodicaly publish in th 
Federal Register a Public Notice listing 
applications which are near the top of the 
processing line and announcing a date (not 
less than 30 days after publication) on 
which the listed applications will be con- 
sidered available and ready for Peon cicaWnie 
and by which applications must be filed i 


they are to be grouped with any of the 
listed applications. (Emphasis added.) 


It is evident, from an examination of the Commission's 


Report and Order, that the considerations which led it to 
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adopt these admittedly drastic rules and the objectives it 
sought to accomplish concerned, in principal part, the elimi- 
nation of late filed applications indirectly in conflict with 
listed applications. The constant reprocessing of these 
earlier applications, necessitated by late or delayed filing 
of new applications, was one of the principal causes of the 
continuously mounting backlog of applications which required 
the imposition of a firm and specific "cut-off" rule. 

To argue, as does Ridge, that the Commission must give 
it direct and actual notice that another application may affect 


the timing of its potential plans for filing an application 


for a station in its area -- before it may be deprived of 


Commission process -- is to compel the Commission to revert 
to the chaotic situation which existed prior to, the amended 
rules. For, as the Commission pointed out in response to a 
similar suggestion by the Federal Communications Bar Associ- 
ation (18 Pike & Fischer, R.R. 1568h, 1568j) and, reiterated 
in its Opinion and Order here under review (R. 128-133), this 
“would unfairly postpone for an indefinite period of time 
action on timely filed applications and would foster the 
complexities and delays our cut-off rules are seeking to 
avert.” (R. 131). 

More directly, the Commission dealt specifically with 
Ridge’s contention regarding the intended coverage of the 
amended "cut-off" rules to cases such as that at issue here, 


when it stated in its Report and Order that: 
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..eaccording to the language and intent of 
Section 1.106(b)(1), as amended, the consoli- 
dation rights of a new application are 
governed by the earliest action (designation 
for hearing or listing in a Public Notice) 
with respect to one of the earlier filed 
applications. Thus, contrary to the present 
procedure, if application B is timely filed 
for consideration with application A, and 
application C is not timely filed for 
consideration with application A, applica-+ 
tion C will not be consolidated in the 
hearing on applications A and B even though 
it were timely filed as to B. (18 Pike 
and Fischer, R.R. at 1567) 


This interpretation of the consolidation rights of an appli- 
cant is also explicitly set forth in Section 1,354(c) of the 
Rules, 47 C.F.R. 1.354(c), which concerns the grouping for 

processing of standard broadcast applications. 
it is clear that the consoli- 


In light of the above, 


dation rights of an applicant, directly or indirectly tied to 


another application, are subject to the filing of it 
tion prior to the earlier of the two "cut-off" dates 
the date of designation for hearing or the date spec 


the Public Notice published in the Federal Register. 


the applicable "cut-off" date was September 4th, the 


designated by the July 30th Public Notice as the day 
applications had to be filed if they were to be enti 
consideration in a group involving any on the list. 

the Ridge application was filed on November 23rd, th 
sion correctly concluded that it was "not entitled t 
eration with the [Gosco, Cumberland and Community] a 


tions affected by the September 4, 1959 date.” (R.1 


s applica- 
| ise, 
ified in 
Here 
date 
by which 
tled to 
Since 
e Commis- 
o consid- 
pplica- 
31). 
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Ridge tacitly recognizes, in view of its failure to 
cite cases to the contrary, that the Commission's interpreta- 
tion of its “cut-off” rules, and their applicability, has 
been consistently followed since their promulgation, but 
argues that in so doing "the Commission has read into its 
Rules language which simply is not there.” (Br. 23), This 
argument flies directly in the face of the Commission's Report 


and Order, the language of the Rules, and the history of 


4/ 
decisional interpretation since their adoption. — The prin- 


ciple is well established that a consistent interpretation of 
an administrative agency's own rules will be given very great 
weight by a reviewing Court. Bowles v. Seminole Rock Co,, 325 
U. S. 410 (1945); Interstate Br adcasting Compan Inc. v. 
Federal Communications Commission, 105 U.S. App. D.C. 224, 265 
F. 2d 598 (1959). 

We submit that in the instant case, the Commission's 
determination that its "cut-off" rules were intended to, and 
did apply to applications which are in indirect conflict with 
listed applications, clearly was consistent with the language 
of its rules, and was reasonable and sound. Ridge'’s own 
failure to comply with the Commission's promulgated procedure 
for application processing cannot be asserted as grounds for 
a7 See Fredericksburg Broadcasting Corp., 19 Pike & Fischer, 
R.R. 900; Marietta Broadcasting Co., 19 Pike & Fischer, R.R. 


920; IT e Broadcasting Co,, 20 Pike & Fischer, R.R. 8; 
Charleston Broadcasting Co., 20 Pike & Fischer, R.R. 202c. 
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a claimed deprivation of administrative due process. cf. 


Plains Television Corp. v. Federal Communications Commission, 
__ U.S. App. D.C. __, 278 F. 2d 854 (1960); Federal Broadcasting 


System, Inc, v. Federal Communications Commission, 96) U.S. App. 
D.C. 260, 225 F. 2d 560 (1955); KFAB Broadcasting Co.) v. 
Federal Communications Commission, 85 U.S. App. D.C. |160,177 

F. 2d 40 (1949). : 


II. APPELLANT WAS NOT ENTITLED TO NOTICE BEYOND 
THAT GIVEN BY THE COMMISSION'S RULES. 


Ridge claims that the Commission failed to give jit notice 
that its application would be affected by the September 4th 
“cut-off" date (Br. 15-17), and that the subsequent dismissal 
of its application deprived it of procedural due process 
(Br. 17-21). We shall show, to the contrary, that the notice 
actually given appellant under the Commission's Rules| was all 
that it was entitled to, and that those rules conflict neither 
with due process nor with any other statutory or constitutional 
requirement. 

At the outset, Ridge here received more specific) and 
definite notice that its application would be cut off) than it 
would have received under the clearly valid rules which 
existed prior to the recent amendments. Under those |rules, 
an application was not eligible for comparative consideration 
unless filed on or before the close of business on the day 
preceding action on any conflicting application, The} only 


notice given was the Commission's Public Notice that [the 
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conflicting application had been accepted for filing (See 
Section 1.306(c) of the Commission's Rules, 47 C.F.R. 1.306(c)). 


Except for the provision of the rules that no action would be 
5} 


taken on such application for 30 days, no notice of the day 
on which action would be taken and the "cut-off" would occur 
was given. 

Accordingly, those in Ridge’s shoes were informed merely 
that a conflicting application was on file, and that, after a 
period of 30 days, their right to comparative consideration 
would be “cut-off" whenever that application was reached for 
action, The decisions of this Court make it perfectly clear 
that such a potential applicant had no right to rely on the 
lapse of any particular period beyond 30 days, and no right 
to complain if a change in Commission procedures or 4a Waiver 
of certain procedures by the existing parties suddenly and 
unpredictably shortened the period during which he had an 


opportunity to file. Federal Broadcasting System, Inc. Vv. 
Federal Communications Commission, 96 U.S. App. D.C. 260, 


st 


266-7, 225 F. 2d 560, 566-7 (1955); Plains Television Corp. 


v. Federal Communications Commission, U.S. App. D.C. , 
6 
278 F. 2d 854 (1960). 


5/7 This provision has been retained, See Section 1.359(b) 


— 


of the Commission's Rules, 47 C.F.R. 1.359(b). 


6/ Federal makes it clear that neither due process nor the 
Administrative Procedure Act requires more specific notice 

in such circumstances. Plains establishes, in addition, that 
no such notice was guaranteed to potential and unknown 
parties by Section 309(b) of the Communications Act, as it 
read at the relevant time (Cf. Br. 19). 
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Here, as the Commission observed (R. 131), notice was 
given on May 18, 1959, approximately 3% months prior |to the 
September 4th “cut-off" date, of the filing of the Gosco 
application for the frequency 1350 ke at Windber, Pennsylvania. 
Ridge was thus put on notice that its right to comparative 
consideration with Gosco would be “cut-off" either on the date 
the Gosco application was acted upon or on a date established 
in accordance with a subsequently issued Public Notice. 
Neither date was predictable with certainty, but -- as the 
decisions cited above establish -- Ridge was not entitled to 
certain knowledge of the precise date on which its opportunity 
to file would cease, 
When the Public Notice of July 30, 1959, was issued, 

Ridge was further put on notice that its right to comparative 
consideration with Gosco would be "cut-off" on September 4, 
1959, if any application linking the application of |Gosco 
with one or more on the published list were filed on|jor before 
September 4th. As the brief for intervenors demonstrates, 
reasonably cautious persons in Ridge'’s shoes could have 
anticipated, and did anticipate, such an event; such |persons, 
unlike Ridge, took appropriate action to protect their 
interests, In any event, as we have shown, Ridge had no 
right to rely upon any particular date as the date on which 


Z/ 
its opportunity to file would cease. 


7/ Ridge apparently withheld filing its application pending 


the resolution of certain problems facing it in connection 


-26- 

Finally, on August 28, 1959, the Commission's normal 
weekly Public Notices disclosed that the Connelsville 
application, which in fact linked the Gosco application to two 
others on the list of July 30, 1959, had been tendered for 
filing (FCC Report No. 6096, Public Notice 77578). On that 
date, Ridge was thus informed that its opportunity to file 
would be “cut-off" on September 4, 1959. Such specific and 
concrete notice went far beyond anything which the appellant 
in Federal or the appellant in Plains received, We think 
this case is an a fortiori one in the light of those decisions. 

But even if Ridge fell into the relatively small class 
of potential applicants whom the Commission's new rules may 
deprive of the notice which the previous rules granted, we 
submit that its complaint would be meritless. Notice to 
potential but unknown applicants for standard broadcast 
permits of the period during which applications may be filed 
is undoubtedly desirable. By stimulating and encouraging 
applications from such persons, the Commission obtains the 


opportunity to select, through competitive hearings, the 


77 (Continued) with a corporate reorganization (Br. 5-6). 
But this problem was one to be solved by Ridge. “The 
Commission was hardly compelled to wait for the resolution 

of this obstacle, even assuming that it knew of it." Federal 
Broadcasting System, Inc. Vv. Federal Communications Commis— 


sion, 96 U.S. App. D.C. 260, 267, 225 F. 2d 560, 567 


8/ Viz., applicants who are “cut-off” solel because of a 
conflict with another applicant who (I) is in conflict with 
an application on ‘a published list such as the one of 

July 30, 1959, herein, and (2) has filed his application less 
than thirty days prior to the “cut-off" date established in 
such list. 
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proposal which attains the most efficient and equitable use 


of radio frequencies (see Section 307(b) of the Act, 47 U.S.C. 


307(b)) and the applicant who is best qualified (see Section 


309(b) of the Act, 47 U.S.C. 309(b)). But such objectives, 
however desirable, have never been regarded as constituting 
the whole of the public interest, without regard to the need 


for finality and expedition of the Commission's procedures. 


See Federal Broadcasting System, Inc. v. Federal Communica- 
tions Commission, supra; Plains Television Corp. v. Federal 


Communications Commission, supra. Indeed, it is manifest 
that neither these public interest objectives, nor equity to 
any applicant can be achieved if the Commission finds itself 
so hamstrung by the attempt to give notice and an opportunity 
to file that it is unable to act. 
Faced with a staggering backlog of standard broadcast 
applications, which -- in large part because of the problem 
of indirect conflicts between otherwise unrelated applications 
-- threatened to get completely beyond control, the Commission 
clearly and unequivocably found that the public interest 
required the introduction of the present procedure. |As we 
have noted, it recognized that occasional harshness to 
individual applicants would result. However, having jconsid- 
ered many alternatives, it determined that none were jadequate 
except the one upon which it determined. (See, e.g., 18 Pike 
& Fischer, R.R. 1566 par. 6, 1568b-1568ce pars. 5-6, 1568g- 
1568h pars. 4-5, 1568j-15681 pars. 5-6, 1568m-1568n pars.3-5. ) 
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This judgment, we submit, is one which the Commission was 
entitled to make. Federal Communications Commission v. WJR, 
The Goodwill Station, Inc., 337 U.S. 265, 272 (1949); Coastal 
Bend Television Co. v. Federal Communications Commission, 97 
U.S. App. D.C. 251,' 234 F. 2d 686 (1956). The rule making 


action which it chose was one it was authorized to take. 


Communications Act, Sections 4(i), 4(j), 303, 308, 47 U.S.C. 


154(i), 154(j), 303, 308; Securities & Exchange Commission v. 


Chenery Corp., 332 U.S. 194, 203 (1947). Nopnaas stated by 
9 


Ridge impugns the validity of that action. 


97 In particular, we would note that the validity of the 
Commission's action dismissing the Ridge application is not 
impugned by the fact that the conflicts among other applica- 
tions which led to| the dismissal have been or may be 
resolved. (Br. 23-25.) The Commission is obviously in no 
position to predict the probable result of complex, multi- 
party proceedings in advance, and hence could not possibly 
have taken such result into account in deciding whether or 
not Ridge was originally entitled to participate. And if 

it is to permit someone such as Ridge to enter into the 
proceeding on the severed applications with which it is in 
direct conflict, such practice would equally necessitate the 
consolidation of other applications filed after the “cut-off” 
date, thereby causing the "re-processing chain” which the 
amended rules were intended to obviate. (See 18 Pike & 
Fischer, R.R. 1568h, 1568j.) 


CONCLUSION 


For the foregoing reasons, the orders of the Commission, 


released May 2, 1960, and July 22, 1960, should be affirmed. 


Respectfully submitted, 


JOHN L. FITZGERALD, 
General Counsel, 


MAX D, PAGLIN, 
Assistant General Counsel, 


JOEL ROSENBLOOM, 
Counsel, 


RICHARD M, ZWOLINSKI, 
Counsel. 
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Appellee, 


E. Z. Eperjessy, 
Louis Popp and William H, Myers, 
Co-partners, 
d/b as Windber Community Broadcasting System, 


Intervenor,. 


APPEAL FROM 
MEMORANDUM OPINIONS AND ORDERS’ 


OF 
FEDERAL COMMUNICATIONS COMMISSION 


COUNTERSTATEMENT OF THE CASE 


Intervenor is in accord with the Commission that appellant's state- 
ment of the case is argumentative and attempts to bring before the Court a 
number of matters that are beyond the record herein and of no relevance to 


this particular appeal. Intervenor believes that the only facts |properly 


before the Court and relevant to this appeal are as follows: 


The filing of Gosco's application for Windber, Pennsylvania 

_ (1350 kes) on May 15, 1959; and the public notice thereof by 
the Commission on May 18, 1959 (Public Notice B-73616) 
The Commission's Public Notice of July 30, 1959, listing the 
application of WRKZ, Oil City, Pennsylvania, to increase day~ 
time power from 250 watts to 1 kw on 1340 kes, and establishing 
a cut-off date of September 4, 1959 for that application. 
The filing, on August 25, 1959, of the WCVI, Connellsville, 
Pennsylvania, application to increase daytime power from 250 
watts to 1 kw on 1340 kes. 


The filing, prior to September 4, 1959 of intervenor's applica~ 
tion for Windber, Pennsylvania (1350 kes) 


The factual background, contained in the Commission's Counter- 
statement of the Case, behind the adoption of the amendments 
to the Commission's processing rules which are at issue in 
this appeal. 
STATUTES AND RULES INVOLVED 
This brief does not involve any statutes or rules not set out in 


Appellant's brief. 


SUMMARY OF ARGUMENT 
Intervenor agrees with the Commission that the amendments to its 
Rules with which this appeal is concerned represented essential steps 
which had to be taken to prevent the processing of AM applications from 
coming to a complete standstill, that they were @ necessary and valid 
exercise of the Commission's rule-making function, and that they were 


properly applied in the instant case to achieve a necessary and wholly 


legal result (cf. Federal Broadcasting System, Inc. v. F.C.C.; 96 US App. 


D.C. 260, 266; 225 F 2d 560) 
In addition, however, intervenor will show in the within brief that, 


dn the circumstances of this particular case, there was ample notice to 
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any-one acquainted with the Commission's Rules and procedures, who under- 
took the investigation of the consequences of the July 30 Public Notice 
which was required of any prudent potential applicant, that Gosco's pend- 
ing application at Windber could be "cut-off" on the September 5 deadline 
along with the WKRZ, Oil City, application that was specifically listed 
in that Notice. Such an fempraecttion was undertaken by intervenor and 
was sufficient to cause it to file its application prior to that deadline, 
Intervenor will also argue herein that, having made a timely filing 
of its application according to the Commission's Rules, it is entitled to 
have its application processed, heard and disposed of in accordance with 
those rules. Its rights to a fair and expeditious handling of its appli- 
cation should not be prejudiced to afford rights beyond those accorded 
by the Commission's Rules to potential applicants, such as appellant here- 
in, who slept on their rights and failed to observe the cut-off date. 
Under the interpretation of the rules advanced by appellant an applicant 
would no longer be able to have his application disposed of in a single 
hearing, but could be forced to go through several hearings before his 
application was finally granted or denied. "Due Process" is a two-way 
street on which timely-filed applicants should have no less rights than 


others. 


I 
The Commission's Public Notice of July 30, 1959 was Sufficient to 
Put a Prudent Applicant on Notice of the Possibility that that Notice 
Would Effect a Cut-Off on the then-Pendi Application for Windber 


It should be noted at the beginning that appellant does not 


challenge the reasonableness or validity of the Commission's “cut-off” 
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rules in general, but merely their application to this particular case. 


Nevertheless, any appraisal of the rules in terms of this particular 
factual situation must, in any event, take into consideration the general 
framework in which these rules were developed and are, applied. 

The necessity - or the right - of one application being consolidated 
for hearing with any other application depends on the possibility of inter- 
ference between them, And, in order to determine whether the facility pro- 
posed in one application would cause interference to or suffer interference 
from the operation proposed by another application, each situation mst be 
analyzed, by someone with a certain amount of technical competence, in 
terms af what constitutes interference under the Commission's Rules. 

It is, of course, apparent to anyone conversant with these Rules 
that an application on one frequency at Town A would necessarily involve 
prohibitive (mutually exclusive) interference with an application for the 
same community or metropolitan area on the same frequency or on any fre- 
quency 10 or 20 ke removed; and it would be equally apparent to such a 
person that two proposals for the same community 40 ke removed from each 
other would not, in any event, involve interference with each other, How- 
ever, as far as proposals 30 kc apart are concerned, they could conceivably 
be fitted into two commmities in the same metropolitan area if their 25 
mv/m contours did not overlap; and, in order to ascertain whether such 
overlap existed, it would be necessary to determine and plot these con- 
tours. 

With respect to proposals for different commmities the situation 
is far more complex. Under the Commission's rules interference exists 


between co-channel stations wherever the undesired signal is 1/20th or 
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more the strength of the desired signal. Between stations 10 KC removed 
interference exists wherever the undesired signal has a strength |equal to 
or greater than the desired signal, With stations 20 KC apart, the Com- 
mission recognizes interference only where the undesired signal is 30 times 
greater than the desired signal. Moreover, interference is usually recog- 
nized only when it occurs within the 0.5 mv/m contour of a station or pro- 
posal, although in some instances it is recognized within a station's 0.1 
mv/m contour. 
Thus, in order to determine whether interference exists between 
two proposals it is necessary to make a study and determine and plot on a 
map both the relevant contour of the desired signal and the pertinent 
interfering contour (the .025 mv/m, 0.5 mv/m or other contour ag the case 


may be, depending on the number of ke removed from the desired signal) of 


the undesired signal in the direction of the other station. 


Except where a non-directional operation is inyolved and where all 
radii from the transmitter cover ground with the same conductivity, these 
contours will be irregular, and their distance from their respective trans- 
mitters will vary along different radials from those transmitters. The 
distance of a given contour from the transmitter along a given radial will 
vary according to: 

1. The frequency involved (which determines which of the Com- 

mission's propogation curves should be used in predicting the 
signal intensity at a given point) 
The ground conductivity along the radial (determined) by the 

FCC ground conductivity map or by field intensity measurements 


taken over the terrain) 
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3. The strength of the station's signal at the transmitter in the 
’ direction of the radial, which will, in turn, depend on: 
(a) The station's power 
(b) The antenna efficiency, and 
(c) Where a directional antenna is involved, the design of the 
array. 


of course, every time the Commission issues a public notice contain- 


ing a "cut-off" list, each prudent potential applicant must make some sort 


of an investigation to determine the probability that the facility he in- 
tends to apply for will be effected by the "cut-off." Because of the com- 
plexities of determining whether or not interference will exist between 
given proposals it may be necessary, even in the simplest case (merely to. 
determine whether a proposal will involve interference directly with an 
application listed for cut-off) that a fairly complete engineering study 
be made by someone conversant with the rules and techniques of the Commis- 
sion and having available the ground conductivity map, ground wave field 
intensity graphs, FCC frequency list, pertinent data from all applications 
on file at the Commission and the other material with which an allocations 
study is made. 

In the instant case, when intervenor undertook such a study to de- 
termine the possible effect of the "cut-off" of the WKRZ, O11 City, 
Pennsylvania application (1340 kc) on the 1350 kc situation in Windber, 
one of the first things that became apparent was that the 0.5 mv/m contour 
of the then pending Windber proposal (Gosco's) came quite close to Connells- 
ville, which had a local station (WCVI) operating with a daytime pawer 
250 watts on a frequency only 10 ke removed from that of the Windber pro- 


posal and co-channel with the WKRZ proposal at Oil City, A further 
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computation showed that, although there would not be any interference 
between the Windber application and the existing operation at Connells- 
ville, there would be adjacent channel (1:1) interference if Connellsville 
were to apply for an increase in power to 1 kw. A final computation showed 
that such an application to increase the power of the Connellsville appli- 
cation would also cause some co-channel (20:1) interference to the O11 
City application.* 
As of July 30 the amendment to the Commission's Rules which per- 


mitted Class IV stations (such as WCVI) to increase daytime power to 1 kw 


was only a year old; and these applications were still being filed in sub- 


stantial numbers. In view of the almost universal desire among 


Class IV 


stations to obtain this power increase it seemed obvious that WCVI would 


file such an application. Since such an application would invol 


ference directly with the WKRZ (Oil City) application, it seemed 


that WCVI would file its application before the September 5 "cut 
order to be consolidated in the hearing with WKRZ, Intervenor t 
assumed that WCVI would file such an application and prepared to 


dead~line that such filing would impose on 1350 kcs at Windber. 


* It was also apparent, from examining other applications involv 
ke which were then on file with the Commission that a proposal t 
the daytime power of WCVI would also involve interference with t 
pending application of Station WEPM, Martinsburg, West Virginia, 


ve inter- 
logical 
roff” in 
herefore 


meet the 


ing 1340 

P increase 
e then 

to in- 


crease its daytime power to 1 kw, and that WEPM's application, in turn, 


would probably involve some interference with the application of 
ville Broadcasting Corporation to increase the power of WJMA, wi 
also on the same channel and which was also included on the Co 

list for a September cut-off. However, the Connellsville - Oil 

nection was the most direct and compelling; and it was based on 
servation that intervenor determined that Gosco'’s pending applic 
Windber would probably also be cut off as a result of the July 


Charlottes- 
ch was 
ission'’s 
ity con- 
that ob- 
lation at 

30 notice. 
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WCVI did file its application on August 25, 1959, and, as a result 
thereof, Gosco’s application for Windber was "cut-off" along with the Oil 
City application.* 

At the time of the July 30 notice this intervenor was in exactly 
the same posture as appellant. It desired to apply for the facility 1350 
ke at Windber. It had observed that another application for that facility 
was already on file with the Commission. When it analyzed the situation 
in terms of the potential impact of the July 30 notice it saw the possi- 
bility that an application for Connellsville would involve both the exist- 
ing application at Windber and the Oil City (and perhaps the Orange, Va.) 


application and it guided itself accordingly. It was in the course of 


finalizing its application for filing in any event on or before September | 


4 when the Public Notice of August 28 proved that its calculations had 

peen correct. Its timely filing entitled it to consolidation with the 

WERZ, Connellsville and Gosco applications and also gave it a "cut-off" date 
of September 4 as well. 

Had appellant caused the same or an equivalent study to be made it 
could have observed exactly what intervenor observed and filed its own 
application before the dead-line. It cannot complain that the notice did 
not specifically name the Gosco application at Windber since it did point 
a warning finger at that situation by mentioning the WKRZ application only 
10 ke rengta and less than 100 miles away. 


Te 


*The Commission announced this filing in a public notice on August 28, 
thus giving one'week's actual notice prior to September.4, of the cer- 
tainty that 1350 kes at Windber would be cut off on September 4. (Report 
No. 6096, Public Notice B 77578, August 28, 1959). 
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II 


The Commission's Application of Its Cut-Off Rules in this Case was in 
Exact Accordance with its Prior Announcements and was Necessary in 


Order to Achieve the Result Intended by the Rules 
It is, of course, conceded that it was the intervening filing of 


the Connellsville application that brought the Windber application within 
the scope of the notice which mentioned WKRZ at Oil City. Appellant claims 
that this is a weakness in the Commission's position in this case), but, 
here again, a proper awareness of the Commission's actions and pronounce- 
ments in connection with its “cut-off” rules would have warned that this 
was a possibility that had to be guarded against. In its original rule 
making, the Commission had called attention to the fact that an important 
change in procedure was involved, that “contrary to present procedure, if 


application B [the WCVI, Connellsville, application] is timely filed for 


consideration with application A [the WKRZ, O11 City, application] and 


application C [appellant's application for Windber] is not timely filed 
for consideration with application A, application C will not be consoli- 
dated in the hearing on applications A and B, even though it were timely 
filed as to B. (Report and Order, released April 9, 1960, In the Matter 
of Amendment of Sections 1.106 (b)(1), 1.354 and 1,.361(b) of the Com- 
mission's Rules, etc., paragraph 8; 18 Pike and Fischer RR 1565, 1567. 
And, in a subsequent Memorandum Opinion and Order under the same 
caption (released May 14, 1959) the Commission emphasized that very point 
and explained why it felt such a procedure was necessary, The Federal 
Communications Bar Association had filed a pleading suggesting that: "if 
application B was not filed until after the publication of the list 


[dncluding A] . . . [the Commission should] allow 60 days after the filing 
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of B for C to file, provided that C was not mutually exclusive with A. 
Similarly, D would have a period of 60 days after the filing of C to file 
its application, ‘provided D was not mutually exclusive with A and B. . me 

The Commission rejected this, stating it had to do so because it 
"would not prevent the chain reaction that sets in by according considera~ 
tion to C, with the result not only of opening the door for late comers 
D, E, F, G, etc., but also of linking together with A and B many other 
applications and groups of applications which had been pending at the cut~ 
off date and did not involve any conflict with A or B, but only with c, 

D, E, F, and G and with others in conflict with one of said group.” 
(Paragraph 5.A; 18 Pike and Fischer RR 1568h, 15683) 

This, the Commission said, would "unfairly postpone for an indefinite 
period of time action on A's application and would foster the complexities 
we are trying to avoid..." (Ibid) 

If the Court were to force on the Commission appellant's position 
that application C should not be "cut-off" by the notice involving A, the 
Commission would be back in exactly the same situation where it was before 
its new rules were adopted, continually reprocessing the applications at 
the top of its processing line without being able to get any of them 
cleared for hearing. As the Commission pointed out in its Memorandum 
Opinion and Order which we quoted from above, if C's application mist be 
consolidated dizi the hearing between A and B there will be no basis on which 
D, E, and F can be denied participation in that same hearing, even though 
they, also, had filed after A's cut-off date. The principal reason for 


the adoption of the "cut-off" rules vas to stop this very "chain reaction” 


which required! that C, D, E, etc. be processed with and consolidated for 
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hearing with A and B and was thus making it impossible for the Commission 
to get any applications designated for hearing. 
Of course, all applicants should be accorded all of their rights, 
whether based on rule of statute or the rules of administrative|due pro~- 
cess. However, these rules cannot be construed in a vacuum which ignores 
the physical facts on which the art of radio is based, Primary among 
these is the fact that any proposal will involve interference with any 
other proposal or proposals close enough in terms of distance and fre- 
quency spacing and that, in order to be effective, any cut-off rules 
adopted by the Commission have to be able to cope with this situation. 
One of the infirmities of the Commission's rules before the adop- 
tion of the amendments with which we are here concerned was that no ap-~ 


plication that had to be designated for hearing received "cut-off" pro- 


tection until it had actually been designated for hearing. This meant 


that if the staff had completed study of A and B and placed them on the 
Commission's agenda with a recommendation that they be designated for 
hearing together, C (if it involved interference with either A jor B) was 
still entitled to be consolidated with A and B if it were filed at any 
time up to the close of business of the day before the Commission entered 
its order designating A and B for hearing. If C did file before that 
deadline, its filing would have two effects: 
1. If C also involved interference with other pending applica- 
tions or groups of applications which had not yet been pro- 
cessed, these applications, also, would have to be processed 


and designated for hearing with A, B and C, 
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2. Even if C did not involve interference with any pending appli-~ 
cations other than A or B, it would still be several weeks 
before the staff could process C and have the Commission enter 
the order designating A, B and C for hearing. During this 
period, at any time before this hearing order was entered, D, 
E, or F could file and, if their applications involved inter- 
" ¢gerence with A, B or C, or any other application involved with 
them, ‘they also would have to be consolidated in the same pro- 
ceeding. This, of course, would then require reprocessing A, 
B, C, D, etc., together before the hearing order could be 
entered. 
This continuing reprocessing, the opportunities it afforded for 


last minute filings, and the additional reprocessing that these filings 


required resulted in the “chain reactions" that kept the Commission con~ 


tinually processing the same applications without making any discernible 
progress and which the new rules were adopted to prevent, Under the theory 
advanced by appellant, the rules would be so emasculated that the only in- 
provement they would provide over the situation outlined above would be 
that C, D, et. seq., would not be entitled to comparative consideration 
with A, although they would still be entitled to consolidation in the 

same hearing; and during the time required for processing each application 


subsequent to B, the way would still be open for E, F, etc. to file.* 


*Prior to the recent amendments to Sec. 309 of the Communications Act the 
processing period for each application subsequent to B would have been 
extended for the time necessary for the Commission to send and receive an 
answer to the "McFarland letter” which was previously required by statute. 
Now that the law no longer requires this letter there would still be the 
“dead time” of several weeks or more required for reprocessing after the 
filing of a new application entitled to consolidation in the hearing, and 
during this "dead time” additional applications involving interference 
with any of the applications being processed could be filed. 
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Tit 


In Applying and Enforcing the Cut-Off Rules the Commission cannot take 
into Account Facts Occurring after it has designated Applications for 


Hearing. 


Appellant. also urges that if the interference between two appli- 
cants should subsequently be found not to be sufficient to make |them 
mutually exclusive, so that both can be granted in spite of the inter- 
eerencen any "cut-off" based on the "link" between those applications 
should be disregarded. Here again, such an application would make the 
cut-off rules meaningless and unworkable. 

In processing applications the Commission staff computes |inter- 
ference on the basis of the ground conductivity map or proof of | per- 
formance data contained in its files. If these computations show the 
presence of interference between applications, such applications must, 
under the Ashbacker case, be designated together in the same hearing. * 
At such hearing a number of things can happen: 

1. The existence or extent of the interference can be disproved 

through the submission of field intensity measurements, or 

measurements may be used to show the interference is greater 
than the Commission's data would indicate. 
Population counts made within the interference areas may show 
either that the interference is sufficient to make two appli- 
cations mutually exclusive or else that it is slight enough 

to allow both to be granted. 


Enna 


another application is different from the right to be consolidated in the 
same hearing with it. This is, of course, wholly incorrect. he only 
reason applications are consolidated together for hearing is because 
Ashbacker rights may be involved. 


*Appellant argues that the right to be considered “pe, consolida with 
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3. After the extent of the interference has been determined, some 
‘of the affected parties may agree to accept the interference 
so that certain applications can be granted in spite of the 
interference (if it does not exceed the 10% maximum allowed 
by Sec, 3.28(c) of the Commission's Rules). 

Some of the applicants may decide to dismiss their applica- 
tions, thus disposing of some of the interference problems 
with those applications which remain pending. 

As a result of interference problems being disposed of by dis- 
missal or agreement certain applications become uncontested at 
various stages of the hearing process. In some instances such 
applicants await a grant in due course through an Initial De- 


cision from the Hearing Examiner and final action by the Com- 


mission, Other applicants have, in the past, sought to cir- 


cumvent this potentially lengthy proceeding by petitioning the 
Commission to sever their applications from the consolidated 
proceeding and grant them directly without further hearing. 
The number of cases that are determined in these manners does not 
appear in the record. However, it can be said without fear of contra- 
diction that a substantial percentage of the applications that the Con- 
mission has granted within recent years after being designated for hearing 
peceme uncontested at some time between the time they were designated for 
hearing and the time they were granted, 
The Commission staff, when it is processing applications for con- 
solidation in hearing, cannot, of course, predict what will happen to any 


application after it has been designated for hearing. All it can do is to 
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determine the existence of interference between proposals at the ttime they 


are processed. It does not, as a rule, even attempt to evaluate |the 2 
amount, extent, or consequences of the interference. This would require \ 
making population counts of the population within the entire normally pro- 
tected contour of each proposal and within every area where interference 
is indicated, These counts are time consuming and expensive. They are 
made by the applicants’ own engineers as part of the case which they put 
before the hearing examiner, It is one of the functions of the hearing 
examiner in a case involving interference to determine, on the basis of 
the evidence submitted to him, how much interference will actually exist, 
what the population is within the areas affected and whether the |inter- 


ference would result in a violation of Sec. 3.28(c) of the Commission's 


Rules which requires that a proposal render interference-free service to 


90% of the population within its normally protected contour, Any or all 


of these facts may be contested and require the resolution of inconsistent 
evidence submitted by various applicants and intervenors. 
It may, of course, happen that, after the parties have submitted 
their engineering exhibits, it will become apparent that the interference 
that caused them to be designated together is insufficient to preclude a 
grant of any given application; but it may also turn out the other way. 
Appellant makes much of the fact that the Charlottesville applicant had 
requested severance and grant because it had been determined that its ap- 
plication was not mutually exclusive with any other. However, the hearing 
exhibits had shown that the Charlottesville applicant received interference 
to a total of 7.6% of the population within its normally protected contour; 


and that the Martinsburg application contributed to that interference. 
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Had the total interference received turned out to be in excess of 10%, with 
the Martinsburg application contributing some part to the interference, a 
situation could have been present where the examiner might have had to de- 
termine whether all the applications involved could be granted, whether the 
Charlottesville application should be denied for non-compliance with the 


10% Rule or whether one or more of the applications contributing inter- 


ference to the Charlottesville proposal (perhaps including the Martinsburg 


application) should be denied so that the. interference received by the for- 
mer proposal would be reduced below 10% to allow that it be granted. This 
would have made several of the applications mutually exclusive, even though 
the “links” between the individual applications, by virtue of which they 
were cut off together, might not have involved interference of more than 


2 or 3 percent in any individual case.* 


*On page 10 of its brief, appellant refers to the fact that in a petition 
for severance and grant Charlottesville had alleged there was "insignifi- 
cant" interference involved; and that WKRZ had filed a similar petition 
reciting that its application caused no interference to any existing sta~ 
tion, On page 24/of its brief it applies the term "de minimis” to both 
interference situations, although this was a term neither applicant used 
in its pleadings.’ All of these matters, of course, go beyond the record 
in this case, but they should, perhaps, be answered. 


No matter how the Charlottesville applicant characterized the inter- 
ference situation! between it and other applicants, the fact remains that 
the interference it would receive from other applications in the same pro- 
ceeding was, as stated above, 7.6%, - only 2.4% below'a potential violation 
of the 10% rule. 


As far as the WKRZ petition is concerned, the link that tied it to 
the Connellsville! application was interference that it received from 
Connellsville, not any interference that it caused, 


Appellant also refers to the fact that the Westernport application 
and the Gosco application for Windber were subsequently dismissed; and 
this is, of course, of no relevance to this proceeding. The Windber ap- 
plications were cut off by virtue of interference to Connellsville, inde- 
pendent of any involvement with Westernport. Intervenor's application 
for Windber was cut off by virtue of the interference it received from 
Connellsville, in’ addition to its mutual exclusivity with the Gosco ap- 
plication. 
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Obviously the staff cannot second guess the outcome of any of these 
problems and determine, before the hearing exhibits are submitted, which 
proposals are going to be mutually exclusive with each other, which "links" 
will be significant in terms of mutual exclusivity between the applicants 
they involve and which "links" involve interference that will subsequently 
be found to be no deterrent to a grant. Accordingly, in making the de- 
termination pursuant to Sec. 1.354(c) of its Rules as to which applications 
"mist be designated for hearing in a consolidated proceeding” there is no 
basis on which the Commission can omit from the consolidated proceeding, 
er from the cut-off which such consolidation necessarily involves, any 
application involving interference with.any other application entited to 
consolidation, Therefore, the only way the cut-off rules could possibly 
be adopted to the situation of which appellant complains (i.e., that a 


"link" in the chain may be based on interference that is subsequently found 


not to involve mutual exclusivity) would be to make all cut-offs, other 


than A's, contingent, so that if any "links" in any "cut-off chain” were 
subsequently found to be between applications that were not mutually ex- 
clusive, the applications which could thus be severed from the chain would 
be reprocessed and re-consolidated with subsequently filed applications 
for further hearing. 
Obviously no consideration of "due process” requires this result. 
The propriety of the Commission's construction of its rules in this in- 
stance is to be determined, in the last analysis, by the reasonableness of 
its action; and its reasonableness will be determined with relation to 
the situation which the Commission has before it at the time that it acts - 


not by those things which occur only subsequent to its action and which 
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are, at best, conjectural at the time the action is taken. Moreover, such 
an application of the rules would lead to chaos. 

The effective determination that one application is not mutually 
with another, notwithstanding mutual interference, is, of course, made 
only by the Commission when it grants the interfering applications after 
hearing or allows ‘one or more of them to be severed from a consolidated 
proceeding. 

If the rights of C, D, etc. to be consolidated with B are to be 
appraised retroactively on the basis of whether B was mutually exclusive 
with A, and this determination is not made until the Commission enters its 
final order granting both B and A, this would mean that B, after going 
through a complete hearing with A, would then have to be reprocessed with 
C and D (and perhaps with other subsequently filed applications) and 
proceed to a second hearing with them. This would produce another "end- 
Jess chain", because E and F could have similar rights with respect to Cc 
and D and, after the hearing between B, C and D, could insist on being 
accorded a hearing with C and D. 

Even where the mechanism of severance or severance and grant is 


followed, the result would be equally unjust. ‘In interference cases in- 


volving multiple applicants, an application or group of applications will 


normally not be severed until after the engineering exhibits of all appli- 
cants have been exchanged and evaluated. This can be months after desig- 
nation for hearing, and only after all applicants have expended large sums 
of money for the' preparation of these exhibits. If severance of an appli- 
cation or group of applications could have the effect of removing the cut- 


off from an application or group of applications, the effect would be to 
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cause it, or them, to be reprocessed with and consolidated in a new hearing 


with, subsequent filed applications or groups of applications, necessitating 


the preparation of new engineering exhibits dealing with the new /situation 
at hand. 
This interpretation of the amendments to the processing rules would, 
of course, undo the principal thing that the Commission intended|to achieve 
when ielanoptes the amendments - to obviate the reprocessing of these ap- 
plications. Moreover, such a result would afford something far less than 
"gue process” to those applicants who were forced to the wholly {nreasonable 
delays and expense of two hearings before their applications were finally 
disposed of. 
Under the interpretation of its rules which the Commission has ap- 
plied in this case no one is benefited except those who act prudently 
in the face of a possible cut-off and timely file their applications. No 
one is hurt except those who sleep on their rights. Under the application 
of the rule urged by appellant, the applicant (B), who timely filed his 
application for Bonseiiiation in hearing with A,could be forced |to a second 
hearing with C and D who had not bothered to meet the deadline, | If C and 
D were more fortunate than B they might well be rewarded for their late 
filing by only having to go through one hearing. 
The inequity and utter unreasonableness of such a situation is 


obvious. 


CONCLUS ION 
From the foregoing it will be seen that the Commission's| cut-off 


yules, as applied in this case, deal with an extremely complex problem in 


- 20 - 


a fair and reasonable manner; and that they cannot be accommodated to meet 
appellant's objections without completely destroying their ability to cope 
with the situation for which they were adopted and imposing wholly un- 
yeasonable burdens on those applicants who make timely filings and con- 


ferring benefits on those applicants who act only tardily. 


The Commission applied the September 5 cut-off exactly as it had 


repeatedly warned that the cut-offs would be applied; and the notice of 
that cut-off was, in fact, sufficient to cause this intervenor to get its 
application on file by the cut-off date. 

Under these circumstances, the Commission's action herein was 
clearly proper and should be affirmed, 
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